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they were o — 8 a to be handed about in ie 
5 that ſeveral Gentlemen had been at great Charge to Clerks and I 
8, in Copies of them; Ithou ht it proper, A Bf a: 
: count of my own Benefit, but as a Matter that would Bs 
ral Ady to 2 RN to 

chus Publick; and if in this Form, they ſhall appear to be mate 
Correct, than in any Manuſcript Copy 3 I don't doubt but it will Recom 
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8. purchaſed a Copyhold to himſelf, 
and his Daughter, and their „ and 
wards ſurrenders this Copyhold to the Pla 
* and his Heirs, for ſecuring a Sum of Money, and MT 
dies; the Plaintiff brought this Bill to have the Eſtate Naur g 
made good to him, and the Queſtion was, W. | 
ſhould have any, or what Part of the Land? forthe row 


. J. &. not intitled to any Part of the Lands, it being an Advancement for the Wife and Dau 1. "On 
7 r ee e Ia e | 8 The 4x 


Wife and Daughter were but Truftees: jc. ml 
t at the worſt he muſt have th | e 
1 5 + Tra 12 | t ; * ; 2 £ A Ba 
OK dant, it Was ed, that ; at 72 
ſhould be looked upon as an Advancement for the IR. 119 


Daughter, 
Husband and Wife 


they not to be Truſtee N | 
ok by Intireties-; and ſo the Sur - „„ 
pals no Part of the Lands, „ 
and it being a Copyhold, the 


„ . wo 


17 


„ 5 Toms N THT W 
e e himſelf how the Title ſtood ; and of Tar On 
nion were all the Commiſſioners; ſo the +” was d 
Fe "A but without Colts. ? 8 
Caſe 2 © Goger Selig Mead. hos 
25 January. 
A. makes B. ” Man wake: his Will, and 7 S. his 8 fol | 
2 ves him a Legacy of 20 l. and Deviſes all his 


whim 30 þ Lands to J. N. and his Heirs, upon Condition, that he 
Ear te Pay his Debts and Legacies; if the Debts were not 
7 4292 Paid within two Months after his Death, and the Legacies 
rhar be pay within three Months, then the Creditors and Legatees 
Ls os the might enter ; and the only Queſtion was, Whether i in 
Nate hall be this Caſe the Perſonal Eſtate ſhould be firſt applicd in 
applets. Eaſe of the Real Eſtate deviſed to J. N. 
Real, in Uſhargin the Debts and Legacies. . | 
x Serjeant Phillips for the Plaintiff argued, that * per- 
, ſonal Eſtate ſhould not be liable in this Caſe, and ſaid, 
8 as if the Teſtator had deviſed Lands to 
Condition to pay 20 J. to 4. and 20 l. to 
l without Queſtion, the Deviſee of 
*. Lands could have no Advantage of the Perſonal 
| Serjeant Hutchins, for the Defendant. It is a (ortled 
i Rule, that Heres Factus ſhall have the Benefit of the 
Perſonal Eſtate, as well as the Heres Natus; and tho' the 
Perſonal Eſtate had been deviſed to the Executor; yet if 
it were not {aid, without being liable to Debts, it : ſhould | 
be applied, in Eaſe of the Real Eſtate; and to that Pur» 
poſe. was the Caſe of Turner, nd Fark, and Cook, and; | 
Guauas in the Exchequer ; if a Man makes a Mortgage, 
and does not covenant to pay the Mortgage-Money ; yet; | 
the. Perſonal Aſſets ſhall be firſt applied in Baſe of the 
Real Eſtate; and ſo it mult be in the preſent. Caſs 
Lord Commiſſioner Maynard. If a Man deviſes ha Real 
Eſtate to another, upon Condition to pay his Debts,. and 
does not diſpoſe of bis his Perſonal Eſtate, that-ſhall-be firſt: 
applied in Eaſe. of the Real Eſtate: And here the Condis, | 


. "7 bl 
s @ 5 g — 
* = ” oy % 
W355 
(5 * 


* GT e * . 


tion FN to the Deviſe, is not a Condition 1 to Fun- 
the whole Eſtate, but only * give e, 
ditors and Legatees. 
Keck. The Creditors ha likewiſe * Bill now at 
hearing, and have a Demand primarily 
ſonal "flare, and may certamly take their R 


had been no Executor named, miniſtrator muſt 
certainly have applied the Perſonal Eſtate in Eaſe of the 
Neal; and the Executor does take no more to his own 
Uſe than an Adminiſteator; ; therefore the Perſonal Eſtate 
muſt be applied. 
Rawlinſon There is a Diverſiry bovine Hates Faftns, 
and a Deviſee of particular Lands; for a Deviſce of par- 
ticular Lands ſhall not have the Benefit of the Perfonal 
MO bur Heres Faltus of the whole Eſtate ſhall. 
N Deviſee of benen Lands 


1 | Drieni verſus Baines. 8 
r the Cuffor of the Manor of Yeminſter has 


nor, may, in the Preſence 
his Succeſſor, and ſuch Nominee ſhall enjoy the Lands 
after him for Life; and the Perſon who nominates may 


yet the Nominee continues Tenant to the Lord for the 


ſhall enjoy that Part during his Life ; and if any Te- 


tion, then the Wife 

her Life, elſe it goes to the Lord. 

J. S. bein a Copyholder of this Manor, and having 

a great A for the Plaintiff, who was his Godſon, 

and intending to leave the greateſt Part of his Copyhold 
© ER "FO when he, was fick, 


gainſt hit; if they pleaſe. Suppoſe in g in this Caſe thaw 
A 


againſt the 4 | 


our Fattus 
of the whole 
Eftate ſhall 
have the Be- 
nefir of the 
Perſonal E- 
. but a 
ſhall nor. 


N * 


in Devonſhire, every Copy yhold Tenant of that Ma- 

two Witneſſes, nominate 
except any Part of the Lands to any other Perſon, 
hole, but the Perſon to Whom any Part is ene | 


nant dies ſeifed, leaving a Wie and makes no Ne mis e 
Fall have the Tenement during W 


A Copy-. 
holder by his. 


Will intend- 
FE , 


1 
i 


I ” 
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4 ” Fo 8 Hill. 1680 


— 


nor, how this might beſt be done, whether it were not beſt 
to nominate the Plaintiff his Succeſſor, with Exception of 
ſuch Part to his Wife as he intended for her ; but the 
Wife being then preſent, pretended it might be prejudicial 
to her, as to the Part intended her, and that if he would 
nominate her his Succeſſor, ſhe would take Care the Pla in- 


tiff ſhould have ſuch Part of the Land as was intended 


him, and offered to give Security to that Purpoſe; 
thereupon J. S. nominates her Succeſſor, and dies; ſhe 
refuſing to let the Plaintiff enjoy the Lands intended 
him, he brought this Bill to have them decreed to him: 
The Defendant pleaded the Statute of Frauds and Fer- 


juries, for that there was no Memorandum, Tc in 


Writing. 
Serjeant Hutchins and others for the Defendant, in⸗ 
ſiſted, that the Plaintiff could pretend to no Decree 


but upon the Wife's being a Truſtee for him, or her _ 


. 


having agreed that he ſhould have them; and all A- 
greements concerning Lands, and all Truſts concerning 
Lands, muſt be, by the expreſs Words of the Statute, in 


Writing. 
Serjeant Phillips and others for the Plaintiff, inſiſted, 


that Copyholders are not within the Statute, and that 


| Caſes of like Nature have been decreed here; as in Cham- 
A Son and herlain's Caſe, which was this, The Father being about 


Heir Appa- 
rent per- to make his Will, and thereby to make certain Provi- 


ſuades his 


Father net e ſions for his younger Children; his Son and Heir appa- 


make a Will 
which he in- Tent 


rendedro that he would take Care his Brothers and Siſters ſhould 
and which have thoſe Proviſions; whereupon the Father forbore to 
in Pork. make the Proviſions, and they were decreed againſt the 
ions for 13s Heir in this Court. 
eee, Equity will decree the Heir o give nth tos 
All the Commiſſioners were of ene for the Plaintiff, 
and ſaid, they decreed it not as an Agreement or a 
Truſt, but as a Fraud; and they were of Opinion, that 
ſeeing * che Foun of the Manor an Tims might be 


— - 


was N with ſome of the Copyholders of the Na- 


perſuaded him not to make any ſuch Will, and 


In re Canodllarie\ | 


0 created by Parol without Writing, a Truſt of ſuch Parol 

Eſtate ks likewiſe be raiſed without Writing, not- | 
withſtanding the Statute. And Keck ſaid,” that wars g Tenant in 
Tenant in Tail was about to ſuffer a Recovery, in order rute bythe 
to provide for his younger Children, and had been. kept from — 
from it, by the Iſſue in Tail promiſing to do it; it had int 


been decreed in this Court. provide for 
| W PT OO Equry will compel him var the Pike Da: 


Lord Viſcount Teviot verſus Lady Spencer, « Cale. 
0  &alP &econt. Fi. en 


| 3 
IR Thomas Spencer, by Fine ad Recovery and Deed, u n, 
dated 10 May, 12 Car. 2. ſettled the Manor of V. ie a Son 
be. on himſelf for Life, and after on Sir Benjamin Daughens; 
Maddox and others, for 21 Years,” to commence from Haden 
his Death; and after that Leaſe, on William Spencer, an fre | 
Son in Tail, with Remainder to his own right Heirs,” and aal: 
the Truſt of the Term is thereby declared to be for or Yea for 
raiſing 5000 J. vis 2000 J. for the eldeſt Daughter, of D=ughcer's 
Sir Thomas, that ſhould be unmarried at the Time Ide 1000]. w 
his Death, and to be paid at her Age of 18 Vears, or 2 
Marriage, r m_ ſt happen : 2 the other * 8 
ooo to equally divided amongſt his yo on pol 
| Children, to be oo at. their reſpective pos wg. ur Fo 
Years, or Days of Marriage, which ſhould firſt happen: Fes. Ihe Son 
And in the Deed there was a Proviſo, '-that! if Williams fic withour 
| Spencer, or any Iſſue Male of his Body; : ſhould pay or we, theFuthe 
ſecure the 5000 l. aconng) o the __ bm the ae 
Leaſe to be void. ribs el F-12363 QF. SV 07 ? — 
| JET mn Meet Buss hls eee | 
Afterwards William the Son died, and after Sir Thomas 
having no other Sons, made his will, and thereby de- 
vided the Manor of T. &c. to his Wife for Life, for 
Increaſe of her Jointure, and ſhe to pay 1001. per 
Aunum to his Siſter, c. and afterwards in the Will there 
Was this Clauſe, And thereby declare that I leave my Lands 


of Inheritance to deſcend to my Ne as my Heirs at 
C Lam, 


1 — - e 


De Term, $ Hill, 1689. _ 


Law, on Account of my dying without Iſſue Male of my bg 


Body; au that the Lands hereby given to my Wife, or ſet- 
tled is Fointure on her formerly, ſhall not be charged with 
any Portions or Sums of Money to my ſaid Daughters, by 
Virtue of any former Marriage Settlement made by me. 
Sir Thomas dies, leaving Iſſue four Daughters, all un- 
married; the eldeſt Daughter afterwards married the 
Plaintiff; and this Bill was brought apaitift the Lady 
encer and the other three Daughters and their Hus- 
bands; and the Truſtees to have the Benefit of this 
Term, and to have the 20007. raiſed and paid to the 
Plaintiff, _ 5 
The Defendants inſiſted, that the Settlement made by 


9 Sit Thomas was only intended to be a Proviſion for b 


Daughters, in Caſe he had left Iſſue Male; and that 
failing, it ought in Equity to be ſet aſide, and no Uſe to 
be made of it: And the rather that Sir Thomas, who 
had an abſolute Power to diſpoſe of the Inheritance as 
he thought fit, had by his Will declared, that his Land 
 Nhwuld not be charged with any Marriage Portion or Sum 

of Monty for his Daughters, but that they ſhould have 
equal Benefit of it; and their Croſs Bill was to the 

But the Lords Commiſſioners were all clearly of Opi- 
nion that the Plaintiff muſt have 1000. more than the 
other Siſters ;/ and that if the other three Siſters did not a- 
pree to pay her three fourth Parts of that 1000 l. out 


of their Shares of the Land, then the Truſtees were to 
\._ raiſe the Money according to their Power ; and the 
© Lady Spencer was to be reimburſed out of the Inheri- 


munce, what her Eftare for Liſe ſhould be damnified in 


* 
1 
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1 We | Caſe 5. 
Fowkes voſt r 18 


HE Defendant was owner of an Inn, and certain 8. C 
Lands de to it in Barnet, and had let that The Servants 
Inn and Lands to J. & who was grown conſiderably in airings 
Arrear of his Rent. The Plaintiff was a Perſon who Sp . 
traded in Sheep and Cattle, and had ſent his Servants 4* — 
with a Parcel of Sheep to be ſold at London: In their as la hege: 
Way they came to this Im; and as they had uſually done, J ze = 
by Leave of the Tenant, they put the Sheep into the Suat be. 
Ground belonging to the Inn, to lodge for that Night. leagug to 3 
Landlord Geing the Shvep, way; Fo Ing ee bare owe | 
Rent. Grazier relieved again® 
Joyce the Landlord ;nuncdiately comes down do the 
Ground, and pretended to be very angry that the Sheep 
were there; wher the Drivers ſaid they were ſorry 
if they had done any thing amiſs, and if he pleaſed 
would take the out , and give him any Satis - 
faction for the Time they had been chere, which was 
not half an Hour; whereupon Foyce Foyce asked what they 
were * — a 1 they replied 8 d. per Night à Score; 
45 you be Ouſtemers to the Inn, 
may let them by * to Night at that Rate; where. 
upon they were continued in the Grounds: And when 
the Servants came in the Morning to take them away 
Jozce had diſtrained ihem for his Rent, go they replewied 
the Sheep. And] being given for rr in that 
Action in C. B. Fowke the Owner of the Gheep"bronght - 
this Bill to be relieved againſt that Judgment, "on was ſo. 
The Court relied on this Reaſon, that when the Drivers 
offered to take the Sheep out of the Paſture again, at 
which Time they were not diſtrainable for the Rent, 
—_—_— not been Levant and Couchant upon the Lands, 
t ere by the Fraud and Subtilty of ce induced 
to leave them there all Night, whereby they became. 
liable to the Diſtreſs ; and it was decreed for the Plain» 
tiff with Cots, at Law, and in Equity. 1 


Note; 


13 De Tom F Hall 68g 
£ : 7 . Abe Caſe of Brodon and pierce was cited, where | 
there being 20 Years Arrear of a Rent-Charge, and 
Cattle came by Eſcape out of the next Ground, and 

_ were diſtrained, c. the Lord N e relieved againſt 


it in this Court 


eh 6. | Anonymous. 
4.Devite N this Caſe was cited the Caſe of one Earles, before 


*12C01. to his 

Wiſe, and M. Mr. Fuſtice Jones, ſitting in the Abſence of my Lord 
the Goods, Chancellor, A Man by his Will in Writing, deviſed to 
— his Wife 1200 J. in Money, and all the Goods and 
Houſhold- Chattels, Plate, Jewels, and Houſhold-Stuff and Stock 
Stock be- upon the Ground, in and belonging to his Houſe in N. 
is his Houſe at in which Houſe there was 400 l. in Money; and if 
Tuck this 400 J. ſhould paſs by the Will, was the aan. 
n won't paſs by theſe Words. 

Decreed that it ſhould not, for 4001. is a ans: 
ble Sum, of which the Teſtator cannot be ſuppoſed to 
be miſcounſant of its being in the Houſe; then had he 
an Intent that that Money ſhould have paſſed, he would 
riot have couched it under the general Words: of all his 


Goods and Chartcls, but would at t firſt have Ou: her 


OR ME ou ; * Eaſter Term a new 3 
ſed for the Cuſtody of the Great Seal ; and Sir John — 
and Ser jeant Hutchins put in the Places of Sir Joon. aye 
nard ul Sir AY Keck, 


Term. 8. Trinitatis. 


op 1690. 
Ina Cora CANCELLARIE.. 
— TIE Toi" 


1 Gofton, Widow: par Relig "of o 3. 
Francis Gofton, and Francis Gofton 
Adminiſtrator ad the ſaid F. rancis verſus 


Sir John Mills. 


HR Caſe was * the hacker 8 about 2 Wers 10. 
| 1669, lent to Edwin Sandys, his Brother - in-Law, un 
afterwards Lord Sandys 400 l. and the ſaid 4001. bang — 
unpaid, and the Intereſt of it greatly 1 in Arrear. Lord jr the Sum 
Sandys makes his Will in Writing, and thereby 'deviſes/Snization 
to his Brother-1n-Law Francis Gaſton 400 l. in full Satis- a. — 
faction of all he can Claim from him, and deviſes to een 8 
the Plaintiff Alathea an Annuity of 25 J. per Annum during Real Eftarets 
her natural Life; and after deviſes all his Real Eſtate to of bis bea 
the Defendant and his Heirs, e with the Pay- Sch, 
ment of his Debts, and of the ſaid Annuity; che Plaintiff ug by 
 Fraxcis refules the Deviſe of the 400 l. and this Bill was reaſon 0 in. 
exhibited to have the 400. and Intereſt, and the Annuity bur — 
deviſed to the Plaintiff Alathea; and the Cauſe being de- gr. Kauf efl l. 
creed to an amount, it appeared by the Maſter's Report, — b 
that there was due for the ſaid 400 l. and. Inneſt 800 4. up . 


D K and 2 taken in hs. | 


2 4 W 


10 Be Fara 0. Fran, rogo. 

and the only Queſtion was, Whether the Lord Sandy's 
Real Eſtate ſhould be charged with the whole 800 J. by 
Virtue of his Will. WE . 

The Defendant's Council inſiſted, that this being a 
Debt by ſimple Contract, did not in its own Nature 
charge the Land; and therefore it can be no farther 
liable to it than the Will has made it, and that the Devi- 

ſor having given 400 J. in full Satisfaction of all Demands, 
is a plain Evidence, that either there was no more due, 
or at leaſt, that he intended to ſubject his Land to no 
more; and that this Caſe is the ſtronger, for that this 
Debt by the Length of Time was barred by the Statute of 
Limitations. hy ee OH 
The Plaintiff's Council inſiſted, that the Deviſe of the 
400 J. is no Evidence that there was no more due; and 
if the Lord Sandys did think that no more was due, yet 
it appears by the Maſter's Report that he was miſtaken, 
and he hath charged his Lands generally with the Pay- 
ment of his Debts, and the Intereſt is as much a Debt 
as the Principal; and tho' it were once barred by the 


8 


Statute of Limitations, yet it continues a Debt ſtill, 


and is as much within the Truſt of the Will, as any 
other of the Teſtator 's Debts; and it does no where ap- 

pear in —— that the ere intended, that Francis 
Gofton's whole Debt ſhould not be charged on the Lands, 

tho it ſhould be more than zoo. © 

All the Commiſſioners were clear, that the Land ſhould 

be liable to the Payment of the whole Debt; and Lord 
Rawlinſon put this Caſe, If a Man ſhould recite in the 

A Man by Beginning of his Will, whereas he was indebted to 4. 
hi-Dobes and 3001. to B. 400 / to C 500 l. Ve. when, indeed, he 
rea es owed 4 400 L. B. 300 l. and C. Sool and afterwards 
dar for the ſhould, by that Will, fubject his Lands to the Payment of 
es dhe, His Debts, would they net be liable to pay all that was 
in Em r due to 4. B. and c. notwithſtanding the Teſtator's miſtaken 
cles ven al Recital in the Beginning of his Will? Certainly they 
his Debtsthall would 5 and the Caſe before us is the fame. we 


be paid. 
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HE Plaintiff had a Legacy d deviſed to him, pay- erke 
able within a Year after the Death of the T. tar: Notice of 
who was his Half Brother; the Plaintiff knew nothing of i al the Ele 

the Legacy, nor of the Teftator's Death, till the Exe- tor pu 
cutor publi d it in the Gazerre; and then he demanded f A ate 
his Legacy of the Defendant the Executor, and the onl 101 for oa 
Conteſt was, Whether the Plaintiff mould have Intere 
from the Time the Legacy ſhould have been paid? The 
Court would not give any Intereſt, not ſo ml, a8 from | 

the Time of the Bill exhibited; nor would they give 


Coſts, even out uh 5 the 2 N but the bart * 
Tia verſus Fit. aa 


| 3 & _ 
Hamas Fick the elder, had 3 Mortgage in Fee, þ Mortgage, 
| which was forfeited ; he makes his Will, and wad tho the 
deviſes all his Mortgages to Thomas Fick the younger, and the Fg « 
makes him Executor and dies: Thomas the - younger eff 
proves the Will, and aftex dies inteſtate. The Plaintiff fe or . 
e de louis non to Thomas the elder, go tothe 
and alſo Adminiſtration to Thomas the younger, and had che Hey „ 
brings this Bill againſt the Mortgagor; and the Defen- en in by 


t of 


dant Fist who was Heir at Law to Thomas the elder and ſich ich frees | 


younger, and had bought in the 
This Cauſe was heard on Bill * 
ithout dempi tion, and 


my en and. the Bill — * 25 5 the Defendant er ESnT 

is gn the Mort e Money 4 
or elſe to forecloſe + 5 — a 
And it was decreed, that the Deſendant e 
pay the Plainiff his Principal, Intereſt and Charges to a 
Day, or elſe aſſign the Mortgage, and be fotedoſed ; 
but my Lord Commiſſioner Trevor 1 855 if the 
had been in Poſſeſſion, and died 1 he would not have 
7 taken 


cc 
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and the only Queſtion was, Whether the Lord Sandy's 


it ap 


Real Eſtate ſhould be charged with the whole 800 J. by 
Virtue of his Will | 

The Defendant's Council inſiſted, that this being a 
Debt by ſimple Contract, did not in its own Nature 
charge the Land; and therefore it can be no farther 
liable to it than the Will has made it, and that the Devi- 
ſor having given 400 /. in full Satisfaction of all Demands, 
is a plain Evidence, that either there was no more due, 
or at leaſt, that he intended to ſubject his Land to no 
more; and that this Caſe is the ſtronger, for that this 
Debt by the Length of Time was barred by the Statute of 
Limitations. | F 
T he Plaintiff's Council inſiſted, that the Deviſe of the 
400 l. is no Evidence that there was no more due; and 
if the Lord Sandys did think that no more was due, yet 
by the Maſters Report that he was miſtaken, 
and he hath charged his Lands generally with the Pay- 
ment of his Debts, and the Intereſt is as much a Debt 
as the Principal; and tho it were once barred by the 
Statute of Limitations, yet it continues a Debt ſtill, 


- 


and is as much within the Truſt of the Will, as any | 
other of the Teſtator's Debts; and it does no where ap- 


A Man by | 
Will recites 
and 


Naze for th 


cher, tho 


then ſub 


he ismiſtaken 
in ome of 


pear in — a v. intend 15 that Francis 
Goftox's whole Debt not be charged on the Lands, 
tho' it ſhould be more than 400 l. | e 

All the Commiſſioners were clear, that the Land ſhould 
be liable to the Payment of the whole Debt; and Lord 
Rawlinſon put this Caſe, If a Man ſhould recite in the 
Beginning of his Will, whereas he was indebted to A. 

001. to B. 400 l. to C 5ool We. when, indeed, he 


owed 4 400 . B. 5001. and C. 600 I. and afterwards | 


ſhould, by chat Will, fubje& his Lands to the Payment of 
his Debts, would they net be liable to pay all that was 
due to A. B. and C. notwithſtanding the Teſtator's miſtaken 


rhe Sums . Recital in the Beginning of his Will? Certainly the 
is Data would; and the Caſe before us is the ſame. 7 a 


be paid. 


+ | 155 | Kn ap 


F * 


— 8 4 F . 5 2 3 7 _ 
MOL 69 , 1 9 Wy * 2 Th 
a , 1 * . 
| ; A . 
2 | .. ? 
Ai PIE A $ . « * E. SH 6 S . 3 8 
— — a =» * Oe = rue hs * x F "Mr Y 8 * b 
E N ; ? 
4 Ms > ” ; 4 | 


_ Knap verſus Fowell d 


PHE Plaingiff had a Legacy deviſed to him, pay- 4 82 
able within a Year after the Death of the Teftator, Notice of 
who was his Half Brother; the Plaintiff knew nothing of ini l. 
the Legacy, nor of the Teſtator's Death, till the Exe- fer pub 
cutor publiſh'd it in the Otte; and then he demanded f, 


| his Legacy of the Defendanr the Executor, and the only Er H. 
Conteſt was, Whether the Plaintiff ſhould have Intereſt 

from the Time the Legacy ſhould have been paid? The 

Court would not give any Intereſt, not ſo much as fram 

the Time of the Bill exhibited; nor would they give _ 

Coſts, even out of the Aſſets, but the bare Legacy. 


Fiat verſus Fit. cn 
Tun Hi the elder, had a Mortgage. in Fee, Rags 
which was forfeited; he makes his Will, and So bet 
deviſes all his Mortgages to Thowas Fick the younger, and the Zquiy o 
makes him Executor and dies: Thomas the younger Rdcmprion; 
proves the Will, and aſter dies inteſtate. The Plaintiff Deke of Al. 


takes out Adminiſtration de boyis now to Themas the elder, go tothe te. 


go to the Ex- 


and alſo Adminiſtration to Thomas the younger, and fad oe fer 
brings this Bul againſt the Mortgagor z and the Defen- Fra in by 


dant Fit wo Ne Heir at — to Themes hs elder and fich fe 
younger, and had bought in the Equity of Redemption. hen le 
This Cauſe was beard on Bill - wer, and it was Pacher Re- 
agreed that both the Fisks left ſuſſicieno Aſſets without demprion,and | 
on 3 the Bill — 12 1 the Defendant dure ente 
15K C n Ine Mort =. we LA Money | 4 | 
or allo 20 en, 4 {4 per! 2 
And it was decxeed, that the Defendane Na ſhould 
pay the Plaintiff his Principal, Intereſt and Charges to a 
Day, or elſe aſſign the Mortgage, and be fotedolſed ; 
had been in Poſſeſſion, and died ſo, he would not have 
| | | 5 taken 


1 


S 


12 wh Pe Tm F Trin 16900 
ER "taken the Mortgage from the Heir, there being no De- 


fect of Aﬀets, 
Colas Cordell 1 Noden 
N 
4 wn R. Cordell being a Merchant, and having an IE. 
Tee ſtate of about 2 500 l. and being about to go 
his Relations, beyond Sea, in December 1674, makes his Will, and in 


beit che V. the Beginning thereof deſires his Mother, and the De- 


— 11 T fendant Mr. Noden, to take upon them the Trouble of 
makes E. and being his Executors, and makes them Executors, and 


8 CIS then goes on and ſets down all the Particulars of his 


then 20k. 3 and caſts them up, and then ſays, All my Eſtate 
them ro rake aforeſaid, and whatever elſe belongs to me, I diſpoſe of as 


geting i hi ts ollows; and then deviſes a Legacy of 101. to Noden, 


ban e den his Executor; - and ſeveral other Legacies to his other Re- 


Years after, lations, to the Value of 22007. and after the making 


and acquires 


an additional of his Will goes beyond Sea, and lives about ten Years, 
Eſtate, De- 

creed the ſur- and improves his Eſtate to about 5 5001. His Mother 
autor bur an dies, and ſeveral of his Relations to whom he had de- 


cutor but an 1 


Taft and viſed Legacies : And then the Teſtator dies. 
that the new acquired Eftate ſhould go to the Legatees in Proportion. 
The Bill was-brought by the Relations, who were Le: 
gatees, againſt the Defendant the Executor, to have an 
Account of the Perſonal Eſtate, and to have the Sur- 
plus diſtributed amongſt them: It was taken Notice of 
in the Caſe, that Mr. Noden had uſually been a Truſtee 
in the Family; that the giving him a particular 
and the Words, deſiring him to take the Trouble of the 
Executorſhip, and the Computation made of his Eſtate, 
and the deviſing all but ſo ſmall a Part left for Contin- 
gencies and Funerals, was a plain Evidence that he in- 
tended no Advantage of an Overplus to the Executor. 
The Commiſſioners were all of Opinion that the Sur- 
plus ſhould be diſtributed; but in this Caſe not accord - 
ing to the Statute of Diſtributions, but according to the 
ae. of each ones Legacy, deviſed to him by the 
tor. 


. | | Attorney 


V i. nd _ 


pay his Part of the Charge, was 3 


In 2 2 2 


rr 


Ki 


Ager Genital 61 the Pinky; at t the 


ot 11. 


Relation of Mr. Vermuden, Plaintiff, >. Duchy 


ee Sir John H. gath, 8 al Defendants, 528 


246 B 


\g E We ſet 1 * the 1 and f. 7 


: Defendants were Part-Owners of ſeveral 


ek _ 
ting inCourt. 


Mines in Derbyſbire, that the King bad a Duty of Lott The Anoeney 


proving or working a Mine, all the Owners. ought to 


Cope out of all the Lead Mines there, that by the the Durchy 
| Cuſtom, if one Owner were at Expence for the lays Co 


Infor- 


mation in Be- "ob 
half of one 


contribute and bear their Part of the Charge; that the Pan-Owner | 


Relator had been at great Charges in making Soughs 


and other things for working and improving the Mines, Gu 
. without which they could not be wrought he (and. ſo the 


King would loſe his Duty) and that the Defendant! Plez. 
would not contribute or pay any Part of the Charge 3 
therefore to make him account wich the Raeor, and 


the Scope of the Information. 


To.this cha;Defandans, pleaded a e 


Re lar, and it was * 1 whether the Plea was 
good or not, and at length the Plea was allowed by 
both the Judges to be. * for tho Mr. Attorney Ge- 
neral be Flaintiff, yet the Relator is to have the whole 
Benefit or N the Suit, and is himſelf Party. to 


Name is 3 of by the Form of the Court, 
and he is not directly concerned at all, and very little 
by Conſequence 3 and the Suit en wh * mae 


Purge bat a Nie Intereſt. b 


erke 


Outlawry in 
the Relator 


3 


— 4 
for it would abate. by his Death, c. and the King's 
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upon the Defendant Huſſey and his Heirs, in Truſt for 
his Mother (who had conveyed. it beſore to him) for her 
Life, and after her Death, if he ſurvived her, then in 
Truſt for him and his Heirs; but if ſhe ſurvived him, 
ther to- Rer and her Heirs. Ten Feurs after, White-lends 

a Sum of Money to J. S. (having had no Notice of this 
ſecond Conveyance to Hep) and takes a Mortgage of 
theſe Lands to Fruſtees; J & dies is Mother ſurvi- 
wing imm: Fhen bin ſets up His M and: exhibits 
his Bil againſt the Mother of N S. and the Defendane 
c to ſet aſide thie former Conveyance made by N & 
as beithivolintaty and fraudulent againſt him; fc that 


therefvte the Term of 99 Years — be wholly aſc 
to Him, and he thereby enabled to-raiſe the Pruſt 


Money, auc hig own Mortgoye Money too; the- Mother 


anſwers, ant ſweurs; that before her conveying the E- 
ſtute to J & her Sort, it was agreed between them, that 
he ſhesultl fake ſuck Reconveyanecy and that the fame 
Vas not ride privitely, or kept ſecret, nor was uporr 
any Truth and thas ſus knew nothing! of hs lending 


ay Money to her Son. - 
White pieeeddy vis ferthen upon die Bil The Mo- 


cher makes her Will and deviſes this Land to Huey and 
another of the Defendants for Payment of Debts and 
Eegacies: Then White exhibity a new” BY. to the ſarne | 
Effeck, againſt them, who make the ſume Anſwer the 


Moher Aud done before, viz; ſerring ere ber Anſwer, ; 

32 believed it to be true | 

Upen the kearing of the Cauſe,” the Court unn 

wouly dc for the Plaintiff, tho it was ſtrongly in- 

the Defendants Council thit they could net ſo 

* ns" er directing a Trial at Law, whether the Sattle⸗ 

t on Huſſey were fraudulent or not, for that Fraud 

or not was triable only by Jury- (eſpecially where the 

Not recer. Fraud, if any, was only from its being voluntary) and 
ry to A ir that. if ins: 4 the Ray: ſhould find the Fact ſpecially, 


La, Whe and luder iv ro the Court, they could make no Joll: 


ther a volun- | ment 
tary Convey- 2 
ined andulete ee Fra Cour of qui cadre 7 3 


14 


” nn ſe penal 


In Curia Cancellaris. 


ment upon it; but it muſt be-expreſly found by the 
Jury to . fraudulent or not. But the Commiſſioners 
were all of Opinion they might decree a Conveyance to 
be fraudulent, meerly for 448 voluntary, and that 
W pc Fan ap haw:rApd hey dd in hs Ga 


Martin verſus Long. , 
Idan deviſed a Tem for Nears to J. S. his Heirs, ri of 


Airs 2 Term to A. 

Executors and Aſſigus for ever, but if he died = 

before 2 1, leaving no Iſſue, then to N. D. TheDevilge died amgas Aſſigns for 
before 22. and. the Rainder was eld to fe dde before 4 
f 52 Een 21 without | ö 
PP 0 — n is good. | 


q verſs Claxton — 3 


u Gnenad media w his Wir of - fn 
vera Lands in folk, — made his WY, 2 
and —— * 
Heis, wgon Canditian toi pay! ſeveral anap: t hor 
; aud if ue fi w A 
A and his Been bos th lte bern. and dies | 
UT $143 beit ot en — Bryn durlgy th 3 + Jain 
Some of the Money being near due, and the Main- 
tilß not having; realy Menen, and faasing to loſe the 
Fate, exhibinad his Bl agua the: Joincraly, and os 
that wene: to came: in — x and pray'd thas - 
he night be admimed #0- 1 the Ellate, ta 


pay the Money; and tha Cn vithour Difculey de- 
creed i it rr 
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1 Coma CanceiLans: 


— 
T3 


„ 1 verſus Slaughter. 

27 January. | 

b + corp in Tail ſettles Lands for-a Charity, "and 

levying a in 1652 a Decree was made the Commilſio- 

— or ſu ners of Charitable Uſes for applying Lands to the 

fering 

— N= 9 then the Eſtate Tail is ſpent, and Tay, who 

Charly, was the Remainder Man in Fee, and an Infant, put in 

| bindhim in Exceptions to the Decree, that he ought not to be 
* by” the Decree,” not commy in under the Tenant 


in Tail. 

But all e ene were of Obe a 
Appointments of Tenant in Tail to a Charity, are b 
the Statute good and binding againſt the Remainder 
Man, F i 
confirmed the Decree with Coſts. WR 


Caſe 16, ® Wheeler verſus Wen 


8 HE Plaidtiff Bad artided with the Den dunt for 
—_— the Purchaſe of ſome Lands of his Wife's, and 


bring an A- 


2828 the Articles were in Writing, and ſigned by the Parties, 
of Frauds, but not ſealed; but the Plaintiff was put into Poſſeſſion 


of ſome Part of the Land; ; and therefore the Court 
2 88 decreed 


a * 
e —— 


D — 


decreed an Execution of che A 


"tho" it it were not 

* Seal. And my Lord milie Rawlinſon ſaid, 
that Agreements in Writing, tho not ſealed, have ſome 
better Countenanee ſince N — of. ts a: Fer. 
juries than they had. before. ie 


| biga f en | 
Fairluard verſus e and ge, _—_ 
& econt. . 225 202. 


2 For a Freeman 1 Ct of dts 
and having three Baſtard Children by the Plaintiff givea by 
Fairbeard (which. Children | were \bkewiſe Plaintiffs in Freeman of 
the Cauſe) about two Years before his Death gave a able three * 
Bond of 1000 J. to thePlaintiff, 'Fairbeard, condirioned bis Dat, 19 
for Payment of 300 l. within fix Months after his Death, be R | 
to be —— divided between the three Children, and legt 55 ; 
after confeſſeth a Judgment upon that Bond defeazanced the Widows. 
in the ſame Manner, and dies Inteſtate. The Defendant Pa h,: 
Bowers,” who was his Widows”? took out Knit 
to him. 3 
This Bill was | extibiced 4 91 Her and e render 
who was Creditor of the — — Eſtate, to harre 
a Diſcovery of Aſſets, in order to ſubject them to the 
Tod And Bowers had a Croſs Bill againſt Fu- 
bread, &c. to be quieted in the e of; her 
Cultomary Fart, and to have an lane the 
udgment. en 
* As to Fairbeard's Bill, ſhe pleaded che ne f Lace elles lat 
don, by 7 of her Hus- 
| band's Eſtate, after Debts and Funerals paid, and that 
ſhe had no other Proviſion but that, and that there was: 
no Conſideration for the Plaintiff's Judgment; and be- 
ing to be paid after Bowers's Death, it was but in Na- 
ture of a Legacy, and demurred to the Diſcovery 
In the hearing of theſe Cauſes the whole 2 was 
of Opinion, that there was no Conſideration for enter- 
ing into the Bond or Judgment (tho it was urged, that 
by. the Statute a Man is obliged to —— for ha 
F 
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Baſtard Children) and there fore being to be paid after 
Bowers Death, they reckoned it to be in Nature of a 
Legacy, and chat all Bowers's Debts, and the Widow's 
Cuſtomary Part, ſhould take Place before it (but my 
Lord Commiſſioner Ramlinſon ſaid he thought the Judg- 
ment ſhould be paid before other Legacies, if there had 
been any) ſo they decreed an Account of the Eſtate and 
perpetual Injunction againſt the Bond and Judgment, and 
that it ſhould be Gavel out r of the ener 8 N- 
Nair, aan q 2k Betis 


Cafe 1. 1 i Hill vethig 1 Pigs 
4. puts ont HE Defendant Sir John Moor was a Relation to 


1000 l. at In- 


tereſt to the Mr. Hinton's Wife, and Mr. Hinton had put out 
had al — at Intereſt to the E. I. Company, and taken a 
Bong for i in Bond for it in the Name of Sir John Moor; after a 


the Name of 
.8. his Commiſſion of Bankrupts was taken out avainſt! Hinton, 


9 9 de. and Sir Jobn Moor was ſummoned before the Commiſ- 


— 22 75 ſioners to be examined concerning Hinton's Eſtate, who 


1 - 
Cunmoned appeared before them, and deſired a Copy of the Inter- 
Commit rogatories, and Time to conſider them, which being 
granted, Sir John Moor before his Examination, goes and 
tells the E. I. Company, that the Bond that was given 


, that the by them to him for 1000 J. was not for his own Mo- 


Sy was 


not his, but ney, but they might pay it to ſuch Perſon as ſhould 


that they 


ſhould pay it bring the Bond; and upon that Hinton's Wife brings the 
eon Bond and receives the Money. 


hat brought 
— A. aper apa Med Wes Aenne will ane aelleve adele l 


This Bill was brought by the Aſſignees of the Com- 
miſſioners, en to Rs ep 
but che Court n not relieve then. [0158's 


ex 4 


Caſe 18. cl 1105 Thavill 


£5 


* Tn E Oo declared in this Cauſe, that if a Man 


gaged T Ny mortgages a Term, and afterwards becomes other- 
ing a De 
contracted 


File anden to and dies; his Executors 


after 


In Cs — aging 


| or "Adminiſtrators ſhall: never redeem, : without 8 
the other Debts contracted after the Mor but if 
they had been contracted before, they would have been 
innen fo mn inked; in the W raj: Per e 


Ks.” 
© '% 


_ Kingdanie yell 7 n e 


4 2 5 1 


. E Bill was to diſcover, whether the Defendant, Br wins 

who was a Purchaſer of Lands, had not Nane fendant's | 
of the Plaintiff's. Title before his purchase; 5 the Defen- cunt — 
dant by his Anſwer poſitively denied the Notice; and — 
the Planet ed it by one Witneſs only. And it 
was held by the Court, — one ſingle Witneſs againſt 
the Defendants poſitive Oath in his Anſwer, is not ſuf. _ 
ficient to U ee a Deere 80 0 Bill was er 15 


++ cart 77} 7 7 


Sir, Edmund King verſus Withers, & ccd. Cole 10 
ITHERS being 2 Serirener employed by Sir A Serivener 


|  Edmund' King, did propoſe to him a Securit vat po omg 
for 900“ which Wk the 8 of one Wide, — imine ro 
the Title was carried to Council to peruſe, 'who appro- f. in his s Dury, 
ved the Title, if Billingſys Wife had ſuch a Jointure to CONES 
made her of other Lands, as would barr her er, horough In- 
and directed Withers to inquire, and ſatisfy him of that g l his 


Client 


Matter. Withers never made any Inquiry, or at leaſt Sufferer: af 
never gave any Anſwer to the Council, but told Sir Ed- —— 
mund that Billingſly was a very honeſt Man, and fo pre- fn gige. 
vailed on him to lend the Money; Billingſly died, — 8 
his Wife appeared to have a Jointure of thoſe mortgaged — 
Lands. Withers purchaſed in the Jointreſſes Title; and — tho! 
when the Plaintiff 'clamoured and made loud Complaints urged 8. 
againſt Withers, that he was like to loſe his Money by Confiders- 

his Means, and expoſtulated the Matter ſharply wit 
bim at Sir Edmund's Couneil Chamber, Withers, to 

peaſe him, agrees to affign the Jointteſſes Eſtate in the 
firſt Place, to ſatisfy the Plainti Money, Nc. and im- 
mediately reduced the Agreement into Writing him- 


DOM MU 5 i, 


— 
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Talk and executes it by ſcaling ; but he afterwards » re- 

fuſing to make it good. 

ir "This Bill was brought to compel "ME to it, ah his ; 

Croſs Bill was to ſet aſide the Agreement, for that it 
3 without Conſideration, and he threatned and fright- 
ned into it, and that he was not aware what he did 
when he did it: But the Court diſmiſſed his Croſs Bill, 


and decreed the Execution of the er Ls Ku 


Caſe 21.  Wittingham verſus T rior; ; 
A Policy of | HORNBOROUGH and others came to the Inſu- 


Ag madean | rance Office, and bought a Policy for the inſuring 
WOE the Life of one Horwell (upon whoſe Life they had no 
creed it 10 * Concern or Intereſt depending) for a Near; and the Po- 
licy ran, whether Intereſt or not Intereſted ;- and the 
Premium 51. per Cent. and they took this Way to draw 
in Subſcribers. They agreed with one Marwood a known 
Merchant upon the Exchange, and a leading Man in 
| ſuch Caſcs, to ſubſcribe vt but in caſe Harwell died 
within the Year, Marwood was to loſe nothing, but on 
the contrary was to ſhare what ſhould be gained from 
the other Subſcribers. | 
Upon the Credit of Marwood's ſubſcribing, deem 
others (who had inquired of Marwood about Harmell, 
who was his Neighbour) ſubſcribed likewiſe. Harwell 
lived four Months, and then died, and this Bill was ex- 
hibited to be relieved againſt this Policy ; ; and this Matter 
being all confeſſed b 1 2 the Court decreed tho 
Policy to be deliver and the Premium to be re- 
paid, the Plaintiffs deludlugg thereout their Coſts. 
The Court ſaid, this Way of Inſuring, was firſt ſet 
up for the Benefit of Trade, that when a Merchant 
happened to have a . be might not be undone by 
it, the Loſs by Woy bong born by many ; but if 
ſuch ill 1 were uſed, it would turn to the Ruin 
of Tinde, t of advancing it. 
1 | 8 
Palmer 


e onde eee ———— — F fro ana ODOR or 25 * ; I 

2 Curia Cancellarie.” | ; 

: 4 10 4 ; 4 1 a 1 * 4 144 
Ae verſus Gerrard l dete on . 


Hk Caſe was, 4. died Inteſtate, kaving Iſſue 1475 A Peron dies 
one Child, an Infant, Adminiſtration was com- leaving one 
mitted to J. S. during the Minority of the Infant, who whole Perſo- 
died within a Month after Age, the Plaintiff took out lng e him 
Adminiſtration de bonis of 4. the Father, and brought vitae — 
this Bill againſt the Defendant, who had taken out Ad- Dittribu Diſtribu- 
miniſtration to the Infant to have an Account, of the 
| Perſonal Eſtate of 4. 
Ihe Defendant ledded the Serie for Diſtriburicn of 
 Tnteſtates. Eſtates, that thereby the whole Perſonal Eſtate 
of A. became veſted in the Infant, and ſo belonged to 
the Infant as his Adminiſtrator, and fo he not account- 
able. And the only Queſtion was, Whether the Statute 
did extend to this Gale, there being no Perſons to ſhare | 
the Eſtate, but one to have the whole. N 
All the Court were clear of Opinion that it did, and 
allowed the Plea, notwithſtanding it was ſaid that a 


Cauſe had been decreed to the S in the * 
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Rives verſus Rives, & al. . N. Gray 
HE Caſe was, G. Rives made a Sue of his N 


| Eſtate upon himſelf for Life, then to Truſtees for nan for Life 
99 Years, for raiſing 500 J. apiece: for his three Nieces, of of Incum- | 
to be paid at their reſpective Ages of 21 Years, and . che Efate, 
after to the Plaintiff for Life, with Remainder to his 
firſt Son in Tail, with divers Remainders over, The 
Plaintiff's Bill was to be let into the Poſſeſſion of the E. 
ſtate, paying his proportionable Part of the 15001. that 
was charged upon it, 5001. of which was due in e. 
ſent, and the reſt not in ſeveral Years. _ 
The Court decreed, that the Plaintiff's Eſtate for Lk 
ſhould bear 700 J. and. the Remainders the other 800. 
and that be ſhould be let into Poſſeſſion, paying the 
700. but if the other 800 J. ſhould, according to the | 


— ESE 
. 
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Limitations of the Truſt, become payable, Highs the 
- Plaintiff's Life, he was to pay it; but then the Term for 
99 Years, was to he his Security to reimburſe him again. 


DE 


Term. Paſchæ, 


1691. 


In GS CANCELLARIE: 


Moor verſus Rycault. 
MAN ſteals a young Woman who had a conſide- 
rable Portion, which was in Truſtees Hands: Af. 
agrees ter the her Friends would not part with the 
which Portion, unleſs the Husband would give Security that it 
mw wa R ſhould be ſettled for the Benefit of his Wife; and it 
nog be laid was agreed that it ſhould be laid out in Land, to be ſet- 
chaſe of _ tled to the Husband and Wife, and the Heirs of their 
Agieren, Bodies; and a Judgment was given by the Husband for 
cho ah this Purpoſe. 
not to be oonſidered as voluntary, ſo as to be ſet afide In wan ef a Craditor of the Huband, 
Now this Bill was exhibited by a Creditor of the Hus- 
band, for that it was after Marriage, and voluntary, and 
fo ought not to prevent a Creditor of his Debt. 
But the Court would do nothing in it, for that if 
the Husband himſelf had exhibited a Bill here againſt the 
Truftees for the Portion, the Court would not 1 
3 5 


9 Guria Calm. Stiri 23 ; 


1 it to , him, without making ſome = Settlement 3 ; 


ſo the Bill was diſmiſs d, but without: Caſts, 


Fy 
7 + ett 


| Symonds verſus Rutter, e 25. 


HE Caſe was this, upon the Marriage of 2 We. By By Martiags 
man, 500 L. of ber Portion, was put into Sir — tha 
Francis Child's Hands, upon Articles to this Effect, vis, Vibe Fer. 
that the Money ſhould remain in Sir Francis Hands, 1 
Intereſt, to be laid out in Land, by the Conſent of the in a Purchaſe 
Husband and Wife, and the *. and the Land to & Gaol? 
be ſettled on the Husband and Wife, and the Heirs of Wir g * 
their two Bodies, the Remainder to the Heirs of the thaie Lives 4 
Body of the Wife, Remainder to the Wife's Brother, c. the Heirs of 
and A till a Purchaſe had as aforeſaid, the Intereſt — 1 ing 
ſhould be paid to the Husband and Wife, and the Sur- mainder to 
vivor of them, and the Aſſigns of the Survivor. The the Body of 
Wife dies without Iſſue ; then the Husband dies: The x .. 
Brother and Adminiſtrator of the Wife brings this Bill e Minit, 
to have the Money inveſted in 1 n to the Brother, in 
Articles. Wife dies 
and then the Husband dies, the 5001. not being nit Gut Per Trevor and Rawlinſon, his Mon? 


is not to be conſidered as Lands; but per Hutchins it is, none OR the Fee 
ak, and not to the Executor of Husband. 


But the Court, viz, Trevor and e were of 
Opinion, that the Money fhould not be laid out in 
Land, but ſhould go to the Adminiſtrator of the Hus- 
band, for that there was no Child nor Creditor in the 
Caſe; that they did not take it to be the primary In- 
tent of the Articles, to have Land purchaſed, there be- 
ing no expreſs Agreement to purchaſe, but only that it : 
might be purchaſed, if the Husband and Wife ſhould | 
cle and agree to have it ſo. 
But Hutchins was of a contrary O pinion, he thought the 
Intent of the Parties was, that Land ſhould be purchaſed, - 
and that for the Remainder Man, the Court ought to de- 
cree it, and relied on the Caſe of Annand and 
Withwick and Jermy, Artwood and Kettleby, formerly ad- 
judged in | this Court. Sir 


%Y 


| 
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Sir Robert Brooks verſus Lady Brooks, 
Caſe 26, | & al. | : 3 


ey IR Robert Brooks was Plaintiff againſt his Lady and 
be Plaintiff. ) others, and a Motion was made to have her com- 
Wir in E. mitted, for not anſwering Interrogatories, but the Court 
aa, would not grant it, and declared a Man could not be 
Plaintiff in this Court againſt the Wife. On Saturday 
following this Matter was moved again, and then the 
Court was of Opinion, that tho” a Man could not have 
a Bill againſt his Wife for Diſcovery of his own Eſtate ; 
yet, where before Marriage ſhe enters into Articles con- 
cerning her own Eſtate, ' ſhe has made herſelf as a ſepa- 


” 


. 


> 


rate Perſon from her Husband, and therefore ſhe was 
ordered to anſwer in a Week's Time. DIV 


DE 
Term. 8. Trinitatis f 
1691. 
In CuxIA CaxcELLA NIE. 
Burwell verſus Harriſon. den n 


\HE Defendant had centred into Articles with the ; = an. 
7 Plaintiff, to make him a Leaſe of certain Lands 4 ances 
it the County of Norfolk and Iſle 'of Ely, with uſual make him « 
| Covenants ; and the Plaintiff brought this Bill to have l = 
a Leaſe made accordingly : And the only Queſtion was, pans. &. 
Who ſhould be at the Charges of Repairs? "Twas pro- TXY 
ved in the Cauſe, that in Norfolk and the Iſle of E Jy, * ee 
the Landlord did uſually covenant to repair; that when f . N. 
Lands there were lett without Leaſe, the Landlord did Pan, der 


uſual in that 


uſe to repair; that when the Defendant did laſt let Goh fr 
Part of the Lands in Queſtion, without Leaſe, he was bar tho 
at the Charge of all Repairs. Defendant pretended that hegt 22 7 _ 
the Lands were of a conſiderable better Value than the had ben 
Rent reſerved, which was ſo ſmall, in regard it was — > hw 
intended the Plaintiff ſhould repair : But no ſuch Agree- {1c ch Le 
ment or mutual Intention was 
| The Court were of Opinion, that the Words Uſual 
Covenants ſhall be intended uſual all over England, and 
that the Leſſee being Plaintiff here to have a Leaſe, 
ſhould be obliged to repair, notwithſtanding the con- 
trary Uſage in Norfolt, but that the Caſe _ have 
H 


had 


ff 


26 De Term. &. Trin. 1691. i 
had a different Conſtruction, if the Defendant had ho. 
Plaintiff to have enforced Burwell to have taken a Leaſe; | 


Caſe 28. | | Offley verſus Ofley. 


One ſettles a HIS Caute came on amicably, and the Queſtions 
—— = propoſed were, 1ſt, John Crew owner of Crew Hall, 
Life, with had ſettled the ſaid Houſe by Deed executed in his Life, 


* ſo that after his Death it would go to his Daughter for 
bs / gg her Life, with ſeveral Remainders over; and by Will 
Goods and .. deviſed all the Goods, Furniture and Ornaments: in Crew 
the Houſero Hall, to ſuch Perſons as the {aid Houſe was to go to af- 

2s were to ter his Death, by Virtue of that Settlement. The Daugh- 
pave th. ter marries Mr. Ofley, who dies, not leaving Perſonal 


Houſe after 

his Death. Eſtate ſufficient to pay his Debts; and the Queſtion was, 

ment, te Whether by this Deviſe, the Daughter had the abſolute 
property in the Goods at Crew Hall? for if ſhe had, then 


hey became Mr. Offley's, and would 


has bod 


of Opinion, that ſhe ſhould have but ſuch an In- 
_ tereſt in the Goods as ſhe had in the Houſe, wiz, the 
diſpoſe of, Uſe of them for her Life, and that Nobody ſhould 


her or have an abſolute Property in them but he that had an 
Deb, Abſolute Property in the Houſe, by the apparent Intent 
{6 ths of the Deviſor. LT Da. bs N 
Term raiſed The 2d, Doubt was on the Marriage of Mrs. Offley 
be, with her Husband; there was a Term created for railing 


er Annum 


in-Mon*Y 200 l. per Anuum for her Pin-Money, which Money had 


to the Wife, : | | 
withCove- been conſtantly paid to her by her Huſband's Steward, 
the Husband except only the laſt Year before his Death, which was in 
Sen. J Tears Arrear; and in the Settlement was a Covenant on the 
Arrear at the Part of the. Husband for the Payment of it: And the 
Death held Court were of Opinion, that this being an Arrear only 
5 ſhould be for one Year, and there being a Covenant for the Pay- 
charged on ment of it, ſhould be ſuch a Debt as ſhould be charged 
ſtate ſrtled on his Truſt Eſtate. Secùs if it had been in Arrear for 
of his Debrs. Many Years. Wo tt DSC: Eg ; 


„ 34h, 
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In Cove Cancellari. | 


77 Whether Mrs. Officy ſhould have her Jewels and Jewels = and | 
Chamber Plate, as her Paraphernalia ? Twas {aid that Plate bought 
the Jewels and Plate had been bought with her own Ahn, ah 
Pin · Money, and that the Value of them altogether did wig. 
not amount to above 500%. So the Court decreed them, — 4 
being of fo ſmall Value, in Reſpect of her Husbands I 
Eſtate. ö 
a4thly, There had been 600 1. laid out in Mr. 0 offeys boo? alloy | 4 
Pani which the Court decreed ſhould be a Debt to 15 
affect the Truſt Eſtate, Mr. Offiey being a Man of a 7rd 
great Eſtate and Reputation in his Country, and being being Fai 
Buried there; but if he had been buried elſewhere, it in ks wn 
ſeemed his Funeral might have been more private, and. 
the Court would not have allowed ſo much. 11 
5thly, In Mr. Ofleys Marriage Settlement there was a Where theor 
Term for raiſing 10, 000 J. for a Daughter, but it was ſo of a Term ar 
ſhort that the ordinary Profits of the Land would not 9 
raiſe above half the Sum; but there was a Coal Mine maybe fle, 
in the Land, which was open at Mr. Officy's Death, a * Mine _ 
which the Court ordered ſhould be wrought, and the «gain the 
Truſtees to have Power to make Soughs and Drains in * 
any other the Lands of the Heir, 38 Need ſhould re- 
quire, ſo as it were done in an orderly Manner, fo that 
the Money might be raiſed. And my Lord Commiſſioner 
Hutchins ſaid, that in ſuch Caſe where the uſual Profits 
of the Land will not raiſe the Money appointed within 
the Time, this Court may order Timber to be felled 
off the Land to make 1 it up. 


id verſes * l 
*. N Ds were deviſed to the Defendant Carter ah bus of 
to 


his Wife for their Lives, and after their Deceaſe Lone a6 | 
uch of their Children as ſhould be livin g at the Death nainder gl 


of the Survivor of them, and to their Heirs, equal ly to ſuch Child or 


be divided between them, he the ſaid Carter paying 401, vin W_ 
to the Plaintiff, Ve. at a certain Time. Death ado 
The 1 


40 l. to 


This is a Charge not only on 4. Eſtate for Life, but de vn the Remainder, 


— 


"= Term. $ Trin rin. — * 


The Court decreed the Land to be ſold for payment 
of the Money, and then the Defendants to have ſuch a 
Proportion of the Overplus of the Purchaſe- Money as 
was anſwerable to their Intereſt for Life in the 12 
for the Money deviſed is a Charge upon all the Eſtates. 


Caſe 30. Mam verſus Harding. 


8 Man dies inteſtate, leaving an Uncle and Uncle's 
not lnckjed Son, and the only Queſtion Was, Whether the. 
bution with Son of the deceaſed Uncle ſhould come in for a Diftribu- 
ing ble. tion with the living Uncle, by the Statute of Diſtribu- 
tions: And all the Court were of Ns 21 that he 


_ ſhould not. 


Freeman verſus F reeman. 


Man enters into Bond, that his Son, who was Te- 

nant in Tail, ſhall not alien, and dies; the Son 

| ſuffers a Common Recovery, and thereupon the Bond 
being put in Suit, the Bill was brought for Reva, but 
was diſmiſs'd with Coſts, 
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Caſs verſus I, aterhouſe.. "1 MS. 32, 


26 October. 
HE Caſe was, Waterhouſe the Defendant was poſ- particular 
ſeſſed of ſeveral Houſes as Rxecutrix to her Huf. Wing for . 
band, for ſeveral Terms of Tears, and which were in an Eta, 
Mortgage at the Time of his Death; and thete were within the 
likewiſe two other Houſes which the Husband had pur- Pads %. 
chaſed for Years in his own and his Wife's Natnes, which u hg b) 
were not in Mortgage at his Death ; after the Death'of ſr, or thar it 
the Husband, the Defendant his Executrix gave our Pat- him c e 
ticulars, wherein are contain'd, as well the Houſtes not mag % ht 
in Mortgage, as thoſe that were in Mortgage, in order if that on- 


tains more 


to ſell them, and were ſhown the Plantiff Caſs, who had thx we 
been much intruſted and adviſed with in all concerns of Lindy 
the Family, VVV 1 
the Purchaſer cannot eompel a ſpebifick' Execution of the Reſidue o the Panicultes, | 
Other Purchaſers not bidding enough, Cafs hittſelf, who oi 
was a Creditor of the Husband, comes to an Agreement 
with the Defendant for the Purchafe of all the Houſes, 
and it was pretty evident in the Caſe, that alf the Houſes 
were takert by Plaintiff and Defendant to have been in 
Mortgage; and that the Defendant was not appriſed that 
ſhe had any Title to any of them in her own Right, and 
5 : | F upon 


De Term. &. Mich. 1691. 
upon the Plaintiff's Agreement there was a Conveyance 
executed of the Houſes, but by the Words of it, it was 
reſtrained to ſuch as were in Mortgage. 

Afterwards, the Defendant being adviſed, that the 
Houſes which were purchaſed in her Husband's Name 
and hers, came to her by Survivorſhip, and were not 
liable to his Debts; and that not being in Mortgage, they 
were not conveyed to the Plaintiff, ſhe refuſed to let him 
have them, tho! it appeared in the Cauſe ſhe had often ſaid 
ſhe had ſold them, as well as the reſt, to the Plaintiff, and 
he had paid the Taxes for them; ſo this Bill was brought 
to have the Houſes conveyed, and to have a farther Aſ- 
ſurance of the others according to a Covenant. 

But the Bill was diſmiſſed, as to all but the making 
farther Aſſurance; for tho' the Court ſeemed ſatisfied, 
that the Defendant had covenanted to convey all to the 
Plaintiff, and thought ſhe had ſo done, yet there being 
no Agreement in Writing, as to the two Houſes not com- 
priſed in the Conveyance, the Statute of Frauds and 
Perjuries ſtood ſo full in their Way, that they could not 
decree the conveying of them; for tho the particular 
were in Writing, and theſe two Houſes mentioned in it, as 
well as the others; and tho? it was proved, that that par- 
ticular was ſhewed to the Plaintiff, yet it was not proved. 
to have been ſhewn to him on his Purchaſe, nor that 

he purchaſed by it. 53 


—— 


Caſe 33. Bentham verſus Haincourt. 

27 October. | | 3 . 
4. Mor- IT was held by the Court in this Caſe, that if a Mort- 
eng after i M gagee after Notice of a Subſequent Mortgage joins | 


Ser an with the Mortgagor in Sale of the Lands to a Stranger, 
after ſuffers the Money received by either for the Purchaſe, ſhall fink 


— 2 wer” ſo much of the Purchaſe Money: And in this Caſe the 


ceive the  Mortgagor being Son-in-Law to the Mortgagee, and he 


veral Years, having entered, and afterwards ſuffered the Mortgagor 
without re- . W | 
quiring Inte- | | to 
reſt. This Id | 


Intereſt thall not be charged on the Lands to keep out C. 


In Curia Cancollari a. 
to take the Profits for ſeveral Years, without requiring 
Inti. % ß HRP 

The Court held, that the Lands in the Hands of the 
ſecond Mortgagee ſhould not be charged with any In- 
tereſt for that Time, that is, that the Intereſt of the 
firſt Mortgagee ſhould not affect the Lands, ſo as to keep 
out the ſecond Mortgagee longer than he would have 
him, if the Intereſt had been duly paid. 5 


Coningham verſus Melliſh. = Cale 34 

J. 1my Coxen Thomas Melliſh all that my Meſſuaxe, called 4n6s to his 

the Star in Chicheſter, to have and to hold, to him, his and his Heirs, 

Heirs and Aſſigns for ever, in Truſt, to be ſold for the Pay- — fold r 7 

ment of all my Debts and Legacies within a Year after my f Rhe 

Death, and makes Thomas Melliſh his Executor. The and Legacies, 

Plaintiff was Couſin and Heir to the Deviſor, and ſought A. Euer, 

y this Bill to make the Surplus after Debts paid a Truſt e, ps 

for him £601 4-005, „% 90%, HV 

+ Truft for the Heir, as it would have been om a like Caſe, on a Conveyance executed: 
Rawlinſon and Hutchins being only in Court, the latter 

held clearly, it was no reſulting Truſt, the former 

doubt. LL eee n COPS Ns 
Afterwards, Friday the zoth Inſtant, the Caſe was 

again debated ; the Argument to make it a reſulting Truſt 

was, that upon a Conveyance executed, it would have 

been ſo, and there could be no Reaſon why, being by 

Will ſhould alter the Caſe, © 0 

The Argument againſt it was, that tis plain the Teſta» 

tor had a Regard 'and Kindneſs for Thomas Melliſh, his 

Coufin (as he calls him, in his Will) who was as near of 

Kin to him as the Plaintiff, that is, his Heir; but if the 

Surplus of the Land ſhall be conftrued to reſult to the 

Heir, the Conſequence would be, that Thomas Melliſh the 

Executor ſhould have nothing but his Labour for his 

Pains; for if there be a reſulting Truſt for the Heir, 

the Perſonal Eftate muſt, by the Rules of this Court, be 

_—_ | . 111 
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in the firſt Place applied towards Payment of the Debts 
in Eaſe of the Lands, and ſo Thomas Melliſh would not 
have any Thing, either as Executor or Deviſee. 

Wherefore the ſaid two Commiſſioners held it no re- 
ſulting Truſt, but a the Heir to join in Sale of 


the Land: 


Caſe 35. Vernan verſus Jones. 


2 IR Thomas Vernon had mortgaged his Eſtate for 
one by Will Years, and then married, and afterwards made his 


devices Lands Will, and deviſed all his Lands to Truſtees upon Truſt 


to Truſtees in 


Truſt 10 pay tO {ell (except his Capital Meſſuage, c.) to pay certain 
4, Kent. Debts, and afterwards to raiſe 200 l. per Ann. Rent- 
Charge o his Charge, out of the excepted Lands, for his Wife for 


Wife for Life, 
for hex Join- Life, for her Jointure, provide ſhe releaſe her Dower; 


ther Legale and alſo to raiſe certain Portions for his Daughters, and 
and Cna98 a Maintenance of 100 J. per Ann. for his eldeſt Son, and 


thereout. 


I ſoon after he makes another Mortgage for 8000 L and 
Wife join in the Wife Jones in a Fine upon this Mortgage; and 


3 about the {ame Time he makes a Deed of Truſt, where- 
8 by he conveys all his Lands to ſeveral 8 (ho 


Levy a Fine 


accordingly, were Sureties go ſome of his Debts) in Truſt to {ſell all 
curesaDeedof or any Part for Payment of his Debts, and that after- 
for Payment Wards the Surplus ſhall be to him and his Heirs, 


of Debts, and 
the Surplus to be to him and his Heirs; yet after his Death all this held no Revocation, but _ 
Legacies and 


Fro tanto, ſo that the Wife allowed to come in fox hex 200.1. per Ann. and the other 


Charges 10 take Place, if ſufficient, if not, in Proportion. 


Afterwards Sir Thomas Vernon, dies kan new Pub- 
lication of his Will; and, the Queſtion. was, Whether 
by this Mortgage Fine and Deed of Txuſt, ſubſequent to 
the Will, that be ſo revoked, or the Wife ſo barred, 
that ſhe. ſhall not claim the 209 l. per Aun. thereby. 

It was urged for the Plaintiff, that this Mortgage and 


Fine dablegvent to the Will, were without doubt a Re= | 


vocation of it in Law, and that there was no Reaſon 

why Equity ſhould relieve againſt it, and that the Deed 
of Truſt made the Caſe, much *. for whereas by 
* 


kat Gu _ 2 L = 
6 © y * 


his Wil b he ad 5 his Lands —.— Ex wodption of 


ſome Particulars) to be ſold, for Payment of Debts, 
and made thoſe excepted Lands a Fund to raiſe 200 J. 


per Ann. for bis Wite's Fortune : Now by this ſubſequent 


Deed of Truſt he had ſubjected thoſe excepted Lands 


as well as the reſt to be fold for the Purpoſes in that 
Deed, and ſo had deſtroy'd the Fund upon which the 
200 l. was by his Will to be raiſed for 15 Wife, and 


had declared the Surplus of all, after Debts paid, and his 


Truſtees indemnified, to be to himſelf and his Heirs, and 


to obviate any Obje Gon which might be made, as if the 
Wife's having a Rig . of Dower, might be a Conſideration 


for the 200 l. — given by the Will, and ſo the a 


kind of Purchaſer: It — fad, there was a Mortgage 


upon the whole Eftate before the Intermarriage, and fo 


the Wife's Title of Dower of no Conſideration at all, | 
or if it were, ſhe had barred herſelf thereof, by Joining | 


in the Fine upon the ſecond Mortgage. 
On the other Side, it was ſaid, that norbpithſianding 


| the Mortgage, which was precedent to the Marriage; 


pers that being but for Years, the Wife was intitled to 
er Dawer, and would then be intitled in Equity to re- 


deem the Mortgage on Payment of her Proportion of the 


Mortgage Money; and that the 200. per Ann. 'was de- 
viſed to her by the Will, upon Condition, that ſhe ſhould 


extinguiſh her Dower, which ſhe had done by joming. 


in the Fine upon the ſecond Mortgage, and ſhall be in- 


tended to be done in Compliance with the Direction of 
the Will; ard therefore ought not to be turned to her 


Prejudice, that the ſubſequent Deed of M E and 
Fine, and the Deed of het being all made fo 


cular Purpoſes; ſhall not be intended Foral: 3 


of the Will, but only pro tanto, and to ſerrs thoſe par- 
ticular Purpoſes; and ſeveral Caſes wete cited to that 
Purpoſe, as the Caſe of Hall verſis Dench, which was 
decreed at the Rolli, and after affirmed in Court, and 
ven (hi n. i A Man makes þ * vill, and deviſes 
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De Term. & Mich. 1691. 
certain Lands, and after, mortgages them in Fee; yet 
held that this Mortgage ſhall not be a total Revocation 
of the Deviſe, but only to let in the Mortgage: And 
Mrs. Danby's Caſe was remembred, where ſhe joined with 
her Husband in a Fine, in making a Mortgage, which 
afterwards did not proceed; then her Husband died, and 

' the brought a Writ of Dower, and got Judgment by 
Default, and the Heir could not be relieved againſt it 
here, as he certainly would have been, if that Fine had 
been a Barr of her Dower in Equity, as it was at Law. 
Some Caſes alſo were cited, where even at Law ſeveral 

Deeds and Acts ſhall be accounted but as one, and there- 
fore it has been adjudged, that where a Man has a Power 
to revoke Uſes by Deed, and he levies a Fine of the 
Lands, and afterwards declares the Uſes by Deed, tho 
this Fine of it ſelf ſingly would have been an Extinguiſh- 
ment of the Power of Revocation ; yet the Deed that 
comes after ſhall be coupled with it, and be accounted 
but one Ack. 
All the three Commiſſioners were of Opinion, that 
neither the Mortgage and Fine, nor Deed of Truſt, ſhall 
be a total Revocation of the Will being made for parti- 
cular Purpoſes; but that after Debts paid, the Widow 
ſhall have her 200 J. per Ann. and the younger Children 
their Portions, if the Eſtate were ſufficient to pay all; 
and if not, to be paid in Proportion. e 


caſe 6. Martin verſus Woodgate. 


13 November, N | | | 767 
3 Deviſcs all his Goods, Chattels, and Stock to his 
Rents and + Wife (whom he makes Executrix) for Payment 
Landed n of his Debts, and afterwards deviſes the Rents and Pro- 


Sn anain 21 Bits of all his Lands to her, till his Son J. ſhould attain | 


| ment of his Age of 21 Years, or marry, towards Payment of 
my Son die his Debts, and then has theſe Words; and if my Son die 
Debes being before his Age of 2 1, or without Iſue, my Debts being paid, 


Son dies before 21; yet the Rents and Profits not only till he would have 8 21, but alſo be- 
yod, till the Debts be paid, ſhall be applied for that Pur EE | I | 


7E WW" 


In Guria Cancellarie. 5 


they I Deuſe to J. 8. in Tail, he aig” 100 1. 
The Son dies before 21, without Iſſue, and the + 
Profit to the Time the Son would attain to that Ape, 
are not ſufficient-to pay all the Debts ; and the Queſtion 
was, Whether the Profits- pn NIE? that Time ſhould be 
liable to the 
EReawlinſon ad Hutchins ( who were only in Court) 
held, they ſhould; for upon the whole Will, they took it 
plainly to be the Intent of the Teſtator, that all his 
Debts ſhould be paid out of his Lands: Rawlinſon ad» 
mitted, that if ax Teſtator had only deviſed the Profits 
till his Son ſhould be 21, towards Payment of Debts, and 
had gone no farther, that it ſhould have been carried no 
farther, than till the Son would have attained to that Age; 
but Hutchins was of Opinion, that even in that Caſe the 
Profits ſhould be applied to pay the Debts" ond the 
Age of 21, if thoſe to that Tune ee to 
diſcharge them all. 1 R 


Raw & Ux and Eliz. Pats, Relid of caſo 37. 
Leonard Fotts verſus John Potts, . 


1 


HE Caſe was, J. Potts, Grand father of Lane Tail, remain- 
and of the Defendant, - 16 Fac. 1. ſettled che Tar 7 Bon 
Lands in Queſtion, on his eldeſt Son in Tail Male, Re- Mering r 
mainder to the Heirs Male of his Body, c. and dies; makes a Set. 
his eldeſt Son had Iſſus Loma and Nhe and dien; Lov d 7. 
nard, who, for ought appeared, knew nothing of this CO 
Incail, married ; _ on his Marriage ſettles theſe Lands uche whe | 
on his Wiſe for ber Jointure, and the Iſſue of that Mar- Inn, — 


riage, without levying a Fine, or Map. a re 5525 


recovered on Ejedtment againſt his Widow ; but in relieved, and a 2 

„ cncuing te al, e ir had been. d lod, 
John, the Defendant, bh knew | of chi ala Inca! 

and had the Deed in his Cuſtody, engroſſed his Bother's 


Marriage Settlement, but never made any Diſcovery of 
the Intail. 
3 . 13 


— 
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Leonard's Wife dies without Iſſue, and he grants a 
Rent - Charge out of theſe Lands to his Brother, which 
waß conſtantly paid; and afterwards marries another Wife, 
the nowPlaintiff, and Setcles the Lands on her, in the ſame 
Manner, as on his former, without Fine or Recovery. 
The Defendant John, likewiſe engroſſes this Settlement, 
but never mentions any Thing of the old Intail; becauſe, 
as he confeſſed in his Anſwer, if he had ſpoke any 
Thing of it, his Brother, by a Recovery might have cur 
off the Remainder, and barred hin. 
Atfterwards Leonard and his Brother diſagreeing, Leo- 
nard treats a Match for his Nephew Raw, the Plaintiff 
and his Wife, and (having no Children of his own) pro- 
poles to ſettle this Eſtate upon them, but died without 
Iſſue before the Marriage took Effect, having firſt made 
his Will, and thereby deviſed his Lands after the Death 
of the Plaintiff Elia to the Plaintiff Raw, and bis Heirs. 
Aſterwards the Marriage takes Effect, and Raw ſettles 
theſe Lands upon his Wife, and the Iſſue of that 
rriage. | | 1 | 
After the Death of Leonard, the Defendant John 
brings an Ejectment againſt Eliz. and by Virtue of this 
Deed: of Intail, Evicts her Jointure., St 
_ Whereypon She, and Ram, and his Wife, brought this 


ill to be relieved, and the Plaintiff Blix was rclieved ; 


for it appeaxivg, that the Defendant, was privy to her 
Marriage, and ingroſſed the Settlement, and at the ſame 
Time knew. of, the old Intail,, and did nar diſcloſe it, 
which if he bad done, her Settlement might have been 
made good and fixm in Law; therefore the Court decreed 
the Defendant to confirm her Joigture, and granted a 
7 Injunction againſt the Judgment in Ejectment, 
ut could not relieve Raw. or his Wife, 5 — he was 
but a voluntary Deviſee; and it did not appear that the 
Defendant was privy to that Marriage till after the Solem- 
pization of it, and ſo not Guilty: of any Fraud, as to 
chem; and this Decree. was afterwards affirmed in the 
Houſe of Peers. N | 1190657 


* 5 e Lumley 


 Ichard May „63651 15 Free-bold and 4 Copy-hold Land, 9 One Deviſes 
Amend to the Uſe of his Will, and then deviſes © —.— 

wil Wiſe all his Goods, Chattels, and Eftate whatlo- fever, muogy 
ever, * Condition, that ſhe paid his Debts and Le- Do, | 
gacies; and by the Will deviſed 600.4 to the Defendant n Legacies 
117 his Ad. Son and Heir, and 400 1. to — pens 3 
| Blix bis Daughter, and other Legacies to other People; ving by W 1 
_ ard the Surplus of his Eſtate after his Wife's Death to aa 
be equally divided: between his four Children, and made pros ke 
his Wife Executrix, and died, leaving the Defendant, his and other 


Son, an Infant, the Wife dies before Probate of the de Leguces and 


| of his Eſtate 
Will. aftet his 


— diided betwen his four Clutren 

_ Bill was brought by the Creditors and Legatees 

to have the Eſtate ſold to pay them, and the Court was 
of Opinion, that the Words Goods, Chattels, and Eſtate 
whatſoever, with all the other Circumſtances: of the Caſe, 
and the Perſonal Eſtate falling ſhort, would paſs his 
Lands well enough; and decreed a Sale, and the Heir to 
Join when he came of Age; but he being an Infant, 
they gave him a Day to ſhew Cauſe after he came of 

Age, 


Scoolding verſus Cai . 

Man deviſes 100 L to A. and B. the two Daugh- Devi of 

| ters of his Brother Green, to be paid within a 200% 14: 
Year after the Death of his Wife, vis 50 l. to 4. and 30 19.4. 

50 L to B. if ſhall both * alive at the Time 8 

Payment; but if either of them ſhall die before, then * — — 

the ſaid 100 J. to the Survivor of the ſaid two Daughters: die vefore the 


One of the ſaid Daughters died in the Life- time of the dh 180. to 


nn and the only * WR. Whether the ſur. . e 
viving 10 1001, — 1 


\ 


ht. r r l 
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b "ering TESTES ſhould have the whole 100 L "or only 


the 50 1. 
Rawlinſon and Hutchins were clearly of Opinion, mn 


ſhe ſhould have the whole 100 J they ſaid, that by the 


firſt Clauſe of the Will it is a joint Deviſe to them of 
the 100 J. in which Caſe, if the Will had gone no far- 


ther, if one had died, it would have ſurvived to the 


other then the viz; that comes after, is only a Severance 
of it, in Caſe they ſhould both live to the Time of Pay- 


ment, which they did not; and then the laſt Clauſe of the 


Will, if either died before the Time of Payment, is a new 
Subſtantive Deviſe of the whole 100 J. to the Survivor, 
and decreed 1 | 


Enant in Tail ſuffers a Recovery to lett in a Mort Tenant in 
gage of 500 Years, and then limits ur- to the Raten to 
Ane if n 
for the Payment of his Debts. 4: 2.3 $ugh 3:64 3g 


£0 the old Uſes, and Lees ee ns — 
tion of this —— Aſſets to (arisfy Creditors, or for a ſubſequent Grantee Grams. of an Annuity. 


Tuts verſts AH eb. 


* 
LA 
. 
* 
> 
be 


The Court thought, that the Equity of Redlediptio p 
of this Mortgage ſhould be Aﬀets to ſatisfy Creditors, 
or a ſubſequent Grantee of an Annuity. * > | 


Note, The Redemption was limited to him, his Heirs - 
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Right of of the 2 Card Katharive; 100 two Pieces of Ground beme grant 


Indenture, 25 Jan. 1622, did grant a Wa Nb 
to one John Howland, and his Heirs, through the ſaid — 
two Pieces of Ground; and 'by that Deed did Covent Covenants 


ue; 


11 * : 41414 4:2 T3 F Blk ; © 4 7 + 7 x + 
on 5 L & 7 * 5 if 4 ? * 2 28 2 4 hs... ! 4 2 © a. 1 font DT 


Aſſigns, to cleanſe and keep it in Repair F This 
a Perſonal 9 to 1 and 74 but a Covenant which runs with the Land, 


Nor 
and fall bind the Aſſignees, being made good by the Recovery. 2 


— 
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"for them, "their Heirs and Af ons, from Time to Time, 


5 8 


to cleanſe the ſame; and rg all Fines and Recoveries 


| levied and ſuffered, and to be levied and ſuffered of the 
| ſaid Grounds, ſhould be and enure for the ſtrength'ning 
and confirmipg the ſaid Water · courſe, according to the 
ſaid Grant, a "afterwards the zoth wr bj of the ſame Month, 
join in 4 Deed, *declaring of the Recovery to be 
ſuffered of the ſaid — and that the ſame ſhould 
enure to the ſtrengthning and confirming the Water-courſe 
granted by the ſaid Indenture of the 2 5th of January. 
The Water-courſe, by Meſne Aſſignments, came to 
the Plaintiff; and the {aid two Pieces of Ground to the 
Defendant, who built upon the ſame, and much heights 
ned the Ground that lay over the Water- courſe, and made 
it much more gn og and chargeable to repair, and 
as it was alledged (and in Part proved) the building had 
much — the {aid Water-courſe ; To the Bill was, 


do be eſtabliſhed: in the Enjoyment of the ſaid Water- 
courſe; and that the Defendants, and all claiming under 


them, might from Time to Timecleanſe the lame, accord- 
ing to the ſaid Covenants. . 
It was objected for the dai; tarde Gil Cine 
nant being a Perſonal Covenant, and made by a Feme 
Covert, could in no Sort bind the Defendants ;' and that, 
tho' the Recovery had made good the Grant of the Water- 
courſe, yet that this Perſonal Covenant was not at all 
ftrength'ned or bettered by it; and that the Plaintiff, and 
thoſe under whom he claimed being ſenſible of it, had 
for 40 Years cleanſed the ſame at their own Charges, 
But the Court was of Opinion, that this was a Cove» 
nant that run. with the Land, and tho' made by a Feme 
1 was ſtrength ned and made good by the Recovery, 
and ſaid, tho the Plaintiff had cleanſed the ſame at his 
own Charge, whilſt it was eaſy to be done, and of little 


5 Charge; et ſince the Right was plain upon the Deed, and 
eable by the Building, it was rea» 


the cleanſing 
ſonable the Defendants ſhould do it, and decreed ACCOr» 
ogy, 2 — his Colts, 3 2 


> 


< 
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tton verſus Cotton and Aston. 
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HE lent ef 
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Husband before Marriage joins in aſſigning the Woman's Perſonal Eſtate in Truſt for herſelf, th 
urged it was a Releaſe In Equity, as the Obligee's marrying the Obligor is a Releaſe at Law, 
The Plaintiff brought his Bill- to be 
ving intermarried with the principal Obligor, that in E. 
quity was as much a Releaſe and Diſcharge of the Bond 
as it would have been at Law, if the Obligee 
had married the Obligor; and that the Bond being 4 
Truſt for her after Marriage, was a Truſt for the Obli⸗- 
gor her Huſband, and therefore ought not now to bos 


4 


* 


__ 8 


1 . AR 
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But the Court would not relieve againſt the Bond, 
for they ſaid that the Huſband himſelf being one of the 
Obligors, and ſo privy to this Truſt for his Wife before 
Marriage, 84. it like the Caſe where a Man joins with 
the Woman he is about to marry, in aſſigning her Per- 
ſonal Eſtate in Truſt for herſdf, in which Cale he ſhall 
not have the Benefit of it; or if it ſhould be not ſo 
taken ; yet becauſe the Husband lived with her two 
Years, and was Party to the Bond, and did not procure 
it to be delivered up and diſcharged, and was now dead, 
and had left his Wife wholly unprovided for, this Court 

would not hinder her of this Means of providing for 
herſelf FE f 


Battel & al verſus Cook & al. 
PH o 8. were late Church · wardens of the 


by Order Pariſh of Bt. James, in Bury, Suffolk, and during 
laid the Time of their Office, had, by Order of the Veſtry, 


Termino Paſcha, 1692. 


dut ſeveral 


Sums for Re- expended ſeveral Sums of Money in repairing the Church, 
— and and erecting two new Galleries for the UE. of the Pa- 

— ro riſhioners, and ſeveral Sums of Money had, by Order 
andhavingat of the Veſtry been collected towards reimburſing them, 
Set Office and they had received more than the bare Repairs did 
. tabek amount to; but at their going out of their Office, their 
Aa pas Accounts being taken by Auditors appointed by the Pa- 
— — riſh, and afterwards paſſed, and allowed by the Veſtry, 
and an Order there remained due to them 1301. and upwards ; and 

Ming: the Veſiry made an Order, that a Rate ſhould be made 
Rate ro gen for reimburſing them that Money; and then the ſame 
brought a Bill Veſtry choſe Cook and another of the Defendants Church- 
Geceeding Wardens for the Year enſuing, who refuſing to make 
ro any Rate for reimburſing the Plaintiffs, they brought 


dens to en- : : a | 
trece rhe this Bill againſt the ſaid Church-wardens, and others of 
Rate; bur the Pariſhioners, to have a Rate made purſuant to the 


{aid 


wardens be- 

i Lowe n of Witneſſes and Publ; | Be 
remo er Examination itneſſes an ication paſſed, held a good Objection at the 
hearing, and that they had no Remedy but in the Spiri Court, or againſt the ithion in 


thoſeChurch- 


who, employed them. 
2 


ſaid Veſtry Order, and 0 > be relieved and 0 the Mo. 


ney due to them. 

After the Plainciffs ha 33 ate Witneſſes, and 
before Publication; Defendant Cook and his Partner were 
removed from being Church. wardens, and nem ones 
choſen; and mann '$0-the nee bes 
hearing of the Cauſe. Wann 
Hutchins thought it a mheretial ObjoSitn ; but it u 
anſwered for the Plaintiffs, that there could never be 
any Remedy againſt z Pariſh in any Cale, for they would 
be ſure either to remove the old Church-Wardens and 
chuſe new ones, ee ee een 
Was Out. 
wer aid the change Acne . 
be no Objection, if the Nature of the Caſe were ſuch |. 
as the Court could give Relief in; but the Plaintiffs | 
| having received as much and more than had been lad - 
aut in Repairs, as to what remained due to them ſor the 
Galleries, the Court {aid they would give them no Res | 
lef, but they mult take their Remedy againſt ſuch pars 
ticular zriſhioners as had em them, or elſe in the 


Birch wa Rar ſton, & 47, Ch 
Pariſh, Tyin. 2 Milliam and Mary, i 
the Court decreed the Plaintiff, — was late "Cn 
warden there, to be paid the "Money. he had laid out 
for the Uſe of the Pariſh, with Coſts, and then the De- 
cree goes on and ſays, for which Purpoſe the Veſtry of 
the ſaid Pariſh are to take Notice hereof (vis of the 
' Decree) and ſet. a Rate nee: and what che 
Church-wardens ſhall pay ce 
the ſame is to D and-00-he 
2 chem when 1 res their Accounts with the 
Note; There are the like Words in © funden Des 
of February, 36 Car. 2. James and Rich & al, which 
Decree is recited in the Decree of 2 W, and Al. and 
was read at the bearing of the Caſe, = 
% Janis 
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| Eaſe 43. | 4 vet Hills 


An face i 3 « be. Galan A fred 
@led on 4. I and then on B. in Tal, or in Fee; Tenant for Life 
bangen. ſall bear two Fifths of the e e ee and 


mainder to 


B. Fee T | 
B. FeeTe- the remainder Man three Fifths. 4 0 


| al er vo Fits of the Principal ad Ic, and the Remainder Man thee ifs 


Cale 44 100 Herbert verſus Herbert, 
AFeme co. FN this Caſe there were * Queſtions 


vert who has 
Pin-Money, Ia Woman's Pin- Money, or ſeparate Proviſion; but the 
Maintnance Court ordered an Account to be taken, and reſerved 


dar by Wil their Judgment till after the Account taken. 


may by Wri- 


— . Note; Hutchins. cited Sir Paul Neal's Caſe, wherein A 
Aten {aid it was decreed, that if a Woman has Pin- Money, 
dur ef e; or a ſeparate Maintenance ſettled on her, and ſhe by 


out of it; 


and ſuch Dif: Management or good Houſewifry ſaves Money out of 
bind the. it, ſhe may diſpoſe of ſuch Money ſo ſaved by her, or 

of any Jewels, Oc. bought with it, by Writing in Na. 
| ture of a Will, if ſhe die before her Huſband, and ſhall 
have it her ſelf, if ſhe ſurvive him, and ſuch cad 


any Oc. ſhall not be liable to the Huſband's Debts. 


Caſe 54. Hun verſus Fotherby. Fs 
A Term in Man makes a Settlement of an Eſtate on himſelf 
any Sum — in Tail, and if he die without Iſſue, then to 


dee, B. Truſtees for a Term for Years, upon Truſt, to raiſe 


Payment of any Sum not exceeding 1 500 J. for payment of his 
| ſhould Naß- Proper Debts, which he ſhould owe at his Death. Af 
his er terwards he "wares 1000 , of J. & and by Deed ap- 
. points his Truſtees to pay that 1000 J. out of the Truſt 
appoias Eſtate, and dies without Iſſue, indebted to ſeveral other 
pay that Perſons ; ſo that the 15001, wan not be ſufficient 


| 1000 
gies inlebred 2 e 
thers, yet the 1000 . MPa ell 's e d AT 


2 5 n ; 
e token of 1 2 


to 4 | 
1000 l. chus appointed ro be paid, ſhould be paid in | 
the firſt Place, or in Proportion wich the reſt of the 
Gaben. BE ke ue e 
- The Court decreed the 1000. ſhould be paid in the 
2 Grabam verſus Stamper. - eue . 
HE Plane Grakw ws Pry Purſe 1 p Fan fm 
the Second, and alſo Maſter of his Buck” Hownds ; for hisMaiter, 
the Defondane: was u Laceman, and'by his Friends made himſelf of 
Intereſt to the Plaintiff, that he Fett be _ Uſe: of to Tatzen, | 


furniſh Lace, Gc. for the Ki 
ed accordingly: And e 

him on his o private Account 1. adn 15 Was dom ſter. = 

Time to Time paid for what he furniſhed for the King's Rogen, = 

Liveries out of the Privy Purſe 5 but on King James s relieved pit 

going away, the Page” ——y ght enn Sue ment at Law 


Ve, juſt before his Abdicarion; on the Circumſtances of the Caſe, Sg NN 
never took the Plaintiff in his own Ferſon to be liable, but had alwa Trad hr of che Prbvy Pars 


JEST hs) 2%; 


2 —_— 


De To ormino F Tran. A692. ih 


again Graham, as well for what he had furniſhd. for 
the King's 'Uſe, as for what he had furniſhed for u. 
ham 's own particular Uſe, and recovered for both, . 
This Bill was brought, to be relieved againſt that Judg- 
ment: The Court went on theſe Circurnſtances in the 
Caſe, that Stamper had been permitted to furniſh Lace 
and Fringes, &c. for the King, on his own Deſire and 
Application made to Graham on his Behalf; that the En- 
tries in the Day-Books of ſuch Goods as were delivered 
for the King's Uſe, were without Price ; that they may 
be added in the Leidger-Book higher or lower, as they 
had a Proſpect of ſooner or later Payment; that the 
Defendant had from Time to Time been paid out of the 
Privy Purſe, and one Witneſs had {worn that the De» 
fendant had ſaid that he expec. Fan from the 
Privy Pu , and not elſewhere.” N. 
That the Account of the Goods e to the king 8 


Account —— on Graham's private Score was of four 
Years Continuance, which bene 5 115 kept * as 
diſtindt Accounts. + + 
That none of the Goods . * 3 King 8 Uſe 
came to Graham, nor was there any particular Promiſe 
of his to pay for any of them; and therefore, if the Law 
| ſhould be, that he who ſpeaks for or fetches Goods for 
his Maſter, without any particular Promiſe of paying for 
chem, is bable ro pay, for them (which chey ſermed to 
doube) yet on the Circumſtances of this Caſe, 
1 — be fit. ro conlider how far Uſe ſhould be made 
of this Jadgment. | 
As to. the Oberon, that, che Damages a+ Love 1 
Antire, could not be, ſevered, and apportioned by this 
Court; the Court anſwered, that the Defendant had) al- 
ready done that by his Anfwer, and the Schedule annex» 
ed to it, having thetein ſet forth how much Graham's 
on proper Debt was, and how much tor Goods deli- 
vered for the King; and in 8 Caſcs it is moſt pru- 
0 5 dent 


3 ob Eat 15 7 1 
- 


Uſe, had been paid off to about ten Months; but the 


p 2 to; __ — Fortunes. er Laws, —— — hr ins 
to this Court, and that therefore the Proceedings that 
have been at Law ought not yu be objefted ; fox if this 
Court cannot relieve after Judgment at Law, it cannat 
correct the Rigour of the Law at all, for till Judgienc 
it may bo very doubeful what the Law is. n bs 
: Trevor ſaid, it was a Cale of bbb 
of very little Doubt; but 8 of che great Noiſe 
and Diſcourſe that had been made about it, they ordered 
a Maſter to ſtate it on the Books, Anſwers,: Proofs and 
Pleadings; and then the Court * en for you 
my irony 2m be! * out. 


Dj BY 95 In verſus Moti 


HE Plamrniff's Teftatrix was indebted to . Dy Jn Exe 
Perſons by ſeveral Bonds, 2 and to the Defen- cur by « fun- 
8 dant by ſimple —_—y 1 gment is recovered a- == 
gainſt the Plaintiff upon the Bonds, the Defen- if nrg, 
dant being one of the King! s Receivers, and bound with Debe to 
Sureties to the King, to anſwer what he ſhould receive; hf wo | 
takes out an Extent in Aid againſt himſelf, and has this s be ng 
ſimple n and takes out a Scire Facigy ne, 
againſt the / Plaintiff, * thereupon in agua the 


| OO | «1 09%, 
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1 bl * 1 * 
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neu, SOS d 59. 


7. When the Plaintif b ght his Bill heads to be 
relieved, ſuggeſting that theſe N Binh were fraudu- 
lent, and on purpole to interrupt the legal Courſe of Ad- 
miniſtration, and to defraud the reſt of the Creditors 
(for there were no further Aſſets) that had Debts of a 
higher Nature, and to make him pay what had been 
recovered by them againſt him out of his own Pocket; 
that this Extent was not proſecuted by the King, but by 


the Defendant h at: a that he 
Was 


Sas + 
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vs not really indebted to the King at the Time of the ; 
Extent (tho the Bond were kept on Foot) or that if 
be were, he or his Sureties were able to pay * King's 
Debt, and fo that not in Danger. 4 
The Defendant pleaded theſe Proceedings in as Ex- 
chequer in barr to the Plaintiff's Relief, but by his 
Anſwer confeſſeth that he had proſecuted the Extent at 
his own Charges, and that he * able to py the King | 
at the Time of the Extent. : 
The Court allowed the Plea, and would not vide 
the Plaintiff; and yet not long before they had relieved 
Alderman Stare i in Caſe of ſuch an Extent. Qu. Where 
in this Caſe differs from that, further than that there 1 
the Creditors Were : Plaintiffs, here the Executor. | 
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Je 
ellen AAA). IU — — — 11 
ar tf 0; 18 | ack 121K LARY ts] 1 g [x 
r verſus Herring. e 8: 
In his Life time intruſts F. S. wi | 
of his to diſpoſe of at Inte 
Part of che Money remaining in the Hands of F. 8. un- the Hands of 
diſpoſed of: The Executrix of 4. deſires . &. to put it 
out at Intereſt,” who s ſo, and the proves ind 
eruſts J. & 10 put it out at Intereſt for her, which-he does, and the Security proves defective, fb 
r 
1 The Executrix ſhall not make it good to the Plain [7 tow 
who were to have a Share of the Eſtate, by the Cuſtom 
of the Province of Tork, but againſt a Creditor the " 
| ſhould. $0 it is of Goods ſold bond fide to a Perſon who 
inſolvent before all the Money paid; 151350 
| Note; She herſelf was intit to a Share of the k- 


tate as well as che Meint. f) 357 o1 4608 
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Caſe 49. Walker verſus Penrin. 
N this Caſe it was decreed, that a Mortgagee having 


M 
— received 8 J. ger Cent. ſince the Year 1660, ſhould 
Cent. decreed account for the 2 J. ber Cent. over Value, to ſink the 


to account for 
ns 5 a Principal Mortgage Money; bar if the Principal and In- 
ok tereſt were over pal, the Parties muſt ſhake _— for 


Princip; there ſhall be no refunding. 
Spal and Tatereſt had been overpaid at that Rate no refunding, 


* 5 * 2 
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Caſe 50. 
Peet IF a Freeman of Londen gives Bond to his Mother-to 


Bend he | be paid after his Death, this ſhall go out of the 
Mother, de hole Eſtate, and nut out of his own cuſtomary Part 


de 
hi Death, only. 

l go | 5 ig 
any of he yigl Mud e tae ie -i. aff at Na 
d 55 25 75 verſus FI Þ 1 
4. conveys e for Years to J. & upon n Truſt; 
Year in A = to raiſe 15001. for ſuch Child or Children of 
Truth oral 4 as ſhould be living at the Time of his Death; 4 dies, 
fuch Child or leaving no Child, his Wife enſent with a . 

ſhould be which was afterwards born. 


living at 
Dearh. A Poſthumous Child held a Child living at his Death, to take within the Meaning | of tht 
Truſt, which was not to be conſtrued ſo an as a Limitation at Law. = 


My Lord Keeper declared that his Poſthulttonh ö 
Daughter is a Child living, at the Death of A. within 
the Mean of the Truſt, and that a Direction of a Truſt 
is. not to be ſo ſtrictly conſtrued, as a Limitation of an 
Eſtate at Law. And one Lutterel's Caſe was cited in my 
Lord Brideman's Time, where a Bill was exhibited on 
Behalf of an Infant in Ventre ſa mere to ſtay TO 
and an Ipjunction * * : 
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then OL, 


=_ of. an Incmbrance, or that it 1 is e an 


0 C wha Jas Noticez that by this, thi Notice to 4 N „ 
che firſt Purchaſor, is thereby Kan and that C, the b Notice, | 
laſt Purchaſer ſhall be liable to the Incumbrance r , 
demption, as if it had never been in the Hands of one 9. 9 
Nn 
Afterwards, on A to my eper, it 
| urged, | that in ſuch Caſe an innocent Purchaſer 704 2 
0 Notice may be forced to keep his Eſtate, and cannot ſell „ 
it, and al be accountable for all the Profits received 15 - 
ab initio, his 1 d{hip held, that tho 4. and C. had No. 
tice, yet if B. had no Notice, the Plaintiff could not | 1 
be relieved agay the Defend nt C and ordered C. to be ET 
examined on Interr rqgatories, if he ever {aw the Convey- | 
ance from the Plaintiff to her Siſters, and then to | | 
| tried if the Defendant C. paid an 2 and what Conliders . 
tion for the ſaid Lands; and 1 B. had Notice at the | 
1 : Jane 


- — as the Conſideration of the ſaid Settlement, did at the 


52 "Do Ter erming 2 165 1 
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: Time of his Purchaſe that it was redeemable; for if * 
had not, the Plaintiff could 92 * n though 4. 
and 2 had Notice. | uy * 


Caſe 52. benen v us T, 0 1 . 
2 Vern. 319. L; 
yy N 2 THOMPS N. 0 or * Manor 
l of Boothby, in Com. Lincoln, 0 of about 2001. per 


Conſideration Aun. (which Was charged with 4 Rent- Charge of 1201. 


of a . 
ment on him per Ann. for Life) and being old and not married in No- 


. vember 1687, ſettled the ſaid Manor on himſelf for 


give Tal Life, and'after of the Plaintiff Anthony Thompſon (who 
for 4. 1 pay was his near Kinſman) and his Heirs : 7 — the Plaintiff 


I Add de Tame Time give a Bond to the Defendant, by William 
Soo! to and Thompſon 's Direction, and in Truſt for him, of 1000 J. 


paid to c. 


makes him Penalty, conditioned to pay any Sum or Sums of Money 


Executor on 


in dung this Not exceeding, 500 J. to ſuch Perſon or Perſons, and in 


Bil rug ſuch Manner as, the ſaid William ogy ſhould "TT" an 
|. 6.08 laſt Will deviſe an appoin nt. 

Als in 8% Hands e yay u ws Oe e s. eee fi 13 

William. Thom Nen was at the Time of aid this Ser: 

tlement, Ow giving this Bond, indebted to the Plaintiff 

in 300, 1 Bond, and did afterwards become indebted 

to him in ſeveral. other Sums of Money, to 704 oy and 
upwards. | 

In the Year 1689, Wi William Thompſon Was his Wil, 

and reciting the ſaid Bond to the Defendant in Truſt for 

him, deviſes the 5001. ſecured thereby to the ſaid De- 

fendant the Obligee, and makes him Executor, and di- 

rects him to pay 501. to one William Diſney to bind him 

an Apprentice, and 504. more to ſer him up, and 20. 

Ann. to one Anne Perkins for Life, and in 1692 dies. 

Defendant puts the ſaid Bond in Suit againſt the 

Plaintiff, who brought this Bill to ſubject this Money to 

be Aſſets in his Hands to pay the 22 and New! due 


to him from the Teſtator. 3 


"In 1 . — 4. 


ada. 1 


be Defendant by Anſwer inſiſted, that the Conkide- 
ration of William Thompſon's making 


Was, that he might have 5004. to diſpoſe of, and that 
he would not elſe have made the Settlement, and there- 


fore the ſaid 500 l. ought not to be Aſſets, eſpecially 


to anſwer the Plaintiffs Debts ; and at the hearing of | 
— that 
at making 


the Cauſe the Defendant — 
the Plaintiff and William Thompſon had 
the ſaid Settlement, that the Dlaintif's B. Bond ſhould be 


delivered up; but theſe Depoſitions were oppoſed, and 
could not be read, becauſe: that Matter was not put in 
Iſſue by the Defendant's Anſwer, and the Proofs did a- 
mount to no more than that William Thompſon himſelf 
had ſaid, that he intended that Bond ſhould be deli 
vered up. 

My Lord Keeper directed it to be tried at Law, he · 
ther it were agreed that the ſaid Bond of 300 l. ſhould 
be delivered up or ſunk; and that Iſſue was tried for the 


Plaintiff, vix . that it was not agreed, No. 


to pay the Plaintiff's Debt, and that it ſhould: go to 


the ſaid Settlement 


Sri 
ſerved; the Keeper decreed the ſaid 500 l. to be _ Ee og 


* Ka 
1 * 
bt 
"7%, . * 
* 


Maſter to compute what due to him, and he to retain 10 3 ; 


much as to ſatisfy himſelf, - and to pay the Overplus to 


te Defendant. And on Appeal tothe Houls of Lonky ly 


this Decree Was ne g's m 


* FF * 
„ 


7” OT"... | 
D E 
Term. 8. Trinitatis, , 
10693. 
In Cura CANCELLARIE. | 
Caſe 53. Walſh verſus all. 
has three Bro di teaving three Chil- 
exam / — . — 


ech dies inteſtate; and per Lord Keeper, on Time taken to 
2 conſider of chis Cate, Diſtribution ſhall be per Capita and 
— BOT er and that all the Children ſhould have | 
de iar equal, bend none take by a HP MINA an 

bes Capi, all as nent of —— | 
Sing, bing lan of Kia in equal Degre 


Caless, Starling & al, verſus Ettrick & a7. 


IR Samuel Starling, 4 January 1672, aac the 
by th Manor of S. &c. to two Truſtees and their Heirs, 
2 th upon Truſt and Confidence that they and their Heirs 
General ſhould convey the Premiſſes, and every or any Part 
thereof to ſuch Perſon, and for ſuch Time, Term and E- 
ſtate as he the ſaid Sir Samuel by any Writing under his 
Hand and Seal, in the Preſence of two or more credible 
3 : 1 „ 


Where a Per- 
ſon = _ 


— 


> 
Ir 


7 Nt 3 "Cancallo 


Wimellas, or by his laſt Will and 5 — in > N 9 3 
mould direct, limit or appoint; and for want of ſuck 


Appointment to the right Heirs of the ſaid Sir Samwel for ; 
| ever; and after, by Will dated in Auguſt 1673, Sir $45 
mucl deviſes ſeveral Meſſuages to charitable Uſes, and de- 
viſes to the Plaintiff — Starling the elder, his Ne- 
phew, ſome Houſes in St. Sepulchre's, but he was only 
to have 50 I. per Annum out of them till his Age of 
24, and 100 1 to bind him an Apprentice; and ik 
the Plaintiff Samuel the elder ſhould die before his Age 
of 24, that then the Truſtees ſhould convey the ſaid 
Houſes to the right Heirs Male of Sir Samuel; and for 
Default of ſuch Heirs Male to the right Heirs of Sir 8. 
muel for ever; and did appoint that the ſaid Truſtees 
and their Heirs ſhould within fix Months after Lady-day 
1695, convey the Manor of D. Qs. to his Nephew Ni- 
_ chard Starling (who was his Heir at Law) if he ſhould 
be then living, for Term of his Life only; or, if he 
ſhould be dead, for his Heirs Male, wry pre 
his Heirs Male for ever; and for Want of ſuch Iſſue to 
his own right Heits for ever. | 
Soon after, Sir Garne, died, leaving his Nephew Richard 
his Heir; Richard had Iſſue Fave (married to the Defen- 
„ bi een . 
Sir Kan great Di N Ris 
chard, by Reaſon of his Extravagancy and bad 5 
and therefore had left him — | till he ſhould be 
40 Years. old, and then only for Life; and had often 
declared, that he would ds his Eſtate ſo, that if 
Richard died, his Nephew. Samuel Starling ſhould have it; 
and after this Settlement and Will, had told ſeveral Pers 
ſons, that he had fo ſettled it, and the Plaintiffs (who 
were Samuel Karli the Elder, and Samuel his Son) in- 
liſted, that either Samuel the Elder is inticled as right 
Heir Male of Sir Samuel, 2 2 
. ae the Elder. il? e | 


„5 


Do Fer RY 1695. | op 


"To Few Bill the Defendants: demurred, for 2 it ap- 
poten of the Plaintiff's own ſhewing * in * Billy 7 7 wg 

they had no Title. 

On arguing the Damme; it was bara pn De. | 
fendants ordered to Anſwer ; but the Plaintiffs were not 
to examine to any Parol Diſcourſes of Sir Samuel Starling, 
how he intended to ſettle, or had erde his er, with- | 
out ſpecial Leave of the Court. 

Afterwards the Plaintiffs moved the Court, that they 
might have Leave to examine to ſuch Diſcourſes and De- 
clarations of Sir Samuel, and inſiſted, that ſuch Exami- 
nation had been in the Caſe of the Countels of Gainſ- 
borough,” and Earl of Gainsborough, and of Crompton and 
North, and ſeveral other Caſes ; and the Parties had been 
relieved upon ſuch Examinations for the expounding and 

explaining Wills; and if the Plaintiff could mend his 
Caſe by ſuch Examination, then to prevent him of them, 
would be to debarr him of his Right; but on the other 
Side, if upon the Hearing, the Wim ſhould appear 
impertinent, the Court could W the Veſen· 
dant in Coſts. 

For the Defendant, it was inſilted, that it Wld be 
of fatal Conſequence to admit Examinations of this 

Kind, to carry Eſtates, contrary to the Words of a Will, 
and what by Law they do import, and my Lord 2 

inclined that Way, and denied to admit the Plaintiffs to 
examine to thoſe Matters. 

Afterward the Caſe was argued at Powis Houſe, 450 
the Subſtance of what was inſiſted upon by the Plaintiff's 
Council, was, that this being-in the Caſe of Truſt, and 
a Will ought to have the moſt favourable Conſtruction 
the Court can give it; and it is very plain, what Sir 
Samuel intended, viz, that his Eſtate ſhould be continued 
in the Name, and go the Males of the Family; and this 
is not a Limitation of an Eſtate, but a Direction to the 
Truſtees to make a Conveyance ; that the Word Heir is in 
_ Caſes, even in Legal Writs, c. taken for Heir 


„ NO 


1 3 [4 4 2 We 's 


. 


„ he was not * 1 


as the e Father may have a "War _ 


Fit” 
Oo Hered. 8 Kc. which muſt be (40s e 
and in the Caſe of Burchet verſus Durdant, where Lands 
were dewiſed to the Heirs of F, & now living 3. it was 
held, that the eldelt Son. of J. S. ſhould: take, . 


Life of 


bis Father, ihe Heir Apparent « 22 4 11 


On the other Side, it was argue | thatif 


this had b 


k 
. 54 ” 
e 


* 4 os 
a 


a Dexiſe ofthe legal Etae irſelh ti plain, chat neither - 3 


of the Plaintiffs 5 have taken any Thing by it; 
it is a known Rule in Law, that whoever will 
Purchaſer by the Name of Heir-Male, muſt be in 


tor 


— 


ſtricteſt Senſe Heir as well as Male, or elſe he cannot 


take at all; and in the Caſe of Burcbet and Durdant 
Words nom Living: 


Apparent could not have taken, and it would introduce 


great Inconveniencies, if 


legal * and equitable 


Tnheritarices ſhould not be governed. by the ſame Rule; 


and the Conveyance 
_ after Lady-Day, 288 if he is not a Perſon a 


being to be made within fix Months 
pable to 
take at that Time, he can never take at all, and the Will 


eg by any Proofs, have any Senſe and Meaning 
upon it, other or different from what it would 
re had without theſe Proofs, for all the Will muſt be 


in Writing. 
My Lord Keeper diſmiſe d the Bill, and: d 


the 


Truſtees to convey to the Defendants, according to the 


Will of Sir Samuel Starling, — a Gn _ 
that Purpoſe, 22 — 


x 


the ERY 5 
altered the Caſe, and made it a Deſcrip - 
tion of the Perſon, and without theſe Words, the Heir 


„ 


MM mes os Term. . = 


pa Fuer veiſity Bhthmore. de * 


AB Plaintiff bad 3 legal Title, but FER = 
Which he claimed was loſt, and he brought, this 
FE up; the Defendant anſwered as tu part, and 

Plea, he leaded himſelf a Purchaſer for a valuable Confideration, 
thereby a& without Notice, We, The Plaintiff replies to the Vea, 


gun: and the Deſerdant proves his Fler, ad de Plant 


und the Val. proved no Notice upon him; and when the Cauſe came 
diy en to be heard; che Mater of the Nalin uss of » Opinions 
notte that the Plea was good; but the Queſtion' was, Whether 
bur only the the Court could now conſider of that at all, the Plaintiff 
as he moo having admitted the Plea to be ood, by replying to it, | 
oo nothing being now in Quiekion, but whether it be 
proves it. true or not; and — not be ſo, no Plaintiff would 
ever ſet down any Plea to be argued, but would way, 
and put the Defendant to the Charge of E 
then cöfiteſt the Validity of the Plea at the — 
and beſides, the Defendant would be prevented — | 

hs Pi. fucks othier Defence as he — = 1 in 

18 | 
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Inhabitants of Stains, verſus Taylor. 


—— OO 4 ee 


an Exemplification of ſo much of a Patent as relates 
the Matter in 


read. ns | H 
e by an heyvatel 


Exemplification be of all chat is material; and if 1 


5 


My Lord Keeper was clearly of Opinion, that tho' 
by thoſe Statutes an Exemplification of part of a Patenc 
be made ſufficient to make a Title under, or to be 
pleaded in any Court where the other Side will have Time 
to reſort to the Patent, and to be adviſed, whether the 


Ancients at the Relation 5 the ds 6. 


N this Caſe the Plaintiff would have read in Evidence 3 

an Exemplification of part of a Patent, which was öb- tion of parr 
jected to by the Defendant, for that nothing but the Patent act Cured 
itſelf, or an Exemplification or Copy of the whole could P. ns 


Evidence, 


by Law be Evidence. Plaintiff's Council inſiſted, that by norwith- 


ſtanding tho 


the 3d and 4th of Edward 6. Cap. 4. and 13 Ele Cap. 6. Stanmes of 


and 
to EAuuard 6. 


ion, is to all Purpoſes of Law made 9nd 3 Bk 


where the 


of the ſame Force, as if the whole Patent were exem- other Side | 
plified, en the Statutes were ordered to be w confulrths 


Parent-Roll, 
and ſo may 
Exemplification. 


be b 


ä 


be n not, they nay "rake 3 of it ; yet ——_ did 
not extend to authorize the giving ſuch Exemplifications 
in Evidence, where the othet Bide could have no Time 
to conſult the Patent Roll, and might be ſurprized and 
loſe his Right by- an perfect Egemp lifcation; and 
cited a Caſe; wherein Us e m at” fo; held in B. R. 
on offering fuch an Exeinp cation in Evidence ;-and 
therefore, if the Plaintiffs inſiſted upon it being of great 
Conſequence, he would have Wo Opinion of all the 
Judges, before he would- admit of it; whereupon the - 
Plaintiffs waved it, and N n the Patent * itſelf, 


and ſo the Cauſe went on. AF 61 5 
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| Moyzell, verſus Howard. Caſe 56. 


—__ s % 


Man makes a Mortgage ann upon Payment Heir of the | 
of Money, but there is no Covenant for Payment dnl 


Will, and Lies his Perſonal Eſtate amongſt his Rela- „ 
tions; and the Queſtion was, Whether the Money on gr _ 


this Mortgage be ſuch a Debt, as that the Perſonal Eftate Money, cho 


no Covenant 


ſhall be a pplied towards the Diſcharge of it? It was || 1 
that Sir Edward Moor had made ſuch a Mortgage, and fs Dd 
afterwards raiſed a Term in other Lands for Payment 0 of m menr of of it, 
his Debts ; and the Mortgage Money was held fo . 44 — 
Debt payable out of that Truſt, 1 8 
| — to his Refirions, tall * Sl a bebe. 
Cur. So it is here, and the Perſonal Eſtate muſt dif. 
wk wy ger r-. N e e e 


of the Money in the Deed; then the Mortgagor makes his Es ap- 
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Caſe 57. 
A Deviſce for 


muſt 


I Cora Cancuiianile 


r 2 —— 


Ballet verſus Sprainger. 


Man makes a Mortgage, and then deviſes the Lahd ; 
to 4. for Life, and the Reverſion deſcends to his 


Porn Heir ; the Tenant for Life enters. into Poſſeſſion, . and 


| 


the Heir likew 1 brought his Bill to . Tenant for 


brings a Bill againſt the Mortgagee to redeem, and 


Life did not. proſecute his Bill, but add to receive 


the Profits, . about a Year 1 his Death, purchaſes 
in the Mortgages in the Name of the Defendanr, and 
made the Defendant Executor, and died. 


The Heir brought this Bill to redeem, and the bly 
Queſtion was, Whether the Deviſee for Life ſhould 80 


away with all the Profits received, and the Heir be forced 


to pay off all the Incumbrances; or whether any Part 
of the Profits received ſhould be applied ro fink” the 

Mortgage Money. i SW 
Lord Keeper. Deviſee for Life muſt pay one Third of 
what was due at the Death of the Deviſor, with Intereſt 
for the ſame, and the Heir muſt pay the 1 and the 
Maſter muſt take the Account: accordingly ; and fo it 
would have been, if the Mortgagee ha received the 
Profits, during the Life of Tenant for Life, and ' 
2 | Cale 


0 MA 


Plaintiff's Father with the 


0. oo ws. G08. 


| her not diſpoſed of by him, it did by Law belong 
before the Mar 


IF Curls Concellaria. Ki. ie 


- ————— re.... xs cb —— — — 
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Caſe — chen and Bago 7 I. 18 "Way cited 
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| verſus CY bf Caſe 58. ö 


Faber, to ** he is Heir, on "Wea 


nt, ay OR ar 5 
of zoo L. in her Brothers Hands, and ſecured by bis gulf yer mn 
Bond to her ; the Father and Grandfather join in ſets Equity be 
fling this Farm upon the Defendant for her Jointure; Abd ; 
and this Settlement is expreſſed to be made in Conſide- weng i 


ration of 100 J,. paid to the Grandfather for the Mar- Hei, wheres x 
riage Portion of the Defendant, which 100 4. was us paid made on the 


r | Wife, 
to him W IR by her Brother,” . 
=. Purchaſer of orcas, and jc fa to his Executots ; bur if the Serclament were y in 
Conkiderition af rof the Fortune, then y goo is Eng; buf on Bond ſhall irvive the 


Wikk, yay, thre wen an execs Agroment that the Husband ſhould have it. 


| The Marriage took Effect, and the Defendinit's Hul 
band died indebted to Brera Bonds, wherein he and 
his Heirs were bound, and Actions were brought againſt 
the Plaintiff, as his Heir, on the ſaid Bonds, to ſubje& 
the Real Eſtate deſcended to the Payment of them; and 
he brought this Bill to have the remaining 200 1. of 


the Portion, which was 1 unpaid, applied: in Diſcharge of 
| theſe Debts. 


It was pretended by the Defendant, that there Was : | 9 


but 100 J of her Portion to 145 and that it was - 
agreed by her Husband and herſ; 
that the remaining 200 J. ſhould be hers; and beſides, 


before the Marriage, 


4 Debt to 
wee > 25d 
It was pretended by the Plaintiff to be exprelly a Ry 
e, that the remaining 200 l. of her 
Portion ſhould be applied to pay the Husband's Debts 
if there was Occaſion, but nonher of e e eee ee e 
were well prored. 


that her Husband being dead, and this being 


FW agg "De Te ermtino = Mich: 1696, 


| The Maſter of the Rolls decreed the 200 J. to en ap- 
plied towards payment of the Husband's Debts, and 
ſaid it was natural Equity it ſhould be ſo, and there being 
a Settlement made on the Wife, the Portion, tho it re- 
mains a Debt to the Wife doth belong to the Husband. 
An Appeal was afterwaxds. 99 from this Decree 
before the Lord Chancellor, and he was of Opinion, that 
as this Caſe. is, | unleſs there were an Agreement, that 
the Husband ould have the other 200 J. it will Survive 
to the Wife, and therefore directed it to be tried, whe» 
ther there were any ſuch Agreement or no; but if the 
Settlement had been in Conlideration of the whole Por- 


. 5 tion, and had been Equivalent to it, that would have 
5 amounted to an An, that the Husband ſhould 
have had it. 


| Note, There was an Objedion mo in this Caſe for | 
'- want of Parties; for that the Adminiſtrator of the Huſ- 
band was not made a Party, but the Wife being called 
Adminiſtratrix in the Bill, and having by her Anſwer con- 

feſled, that; ſhe had. poſſeſſed the Perſonal Eſtate, and 
diſpoſed of it (and being the Perſon by Law intitled to 
Adminiſtration) tho ſhe denied, by Anſwer, that ſhe 

bad taken Amuailiration, the Court en the 


. e "as" 


n. Bloxton verſus Drewit. 
One having HE Plaintiff had an Order to prove a Deed vin 


Order to 


poo 's Deed voce; at the Hearing it hap pened, that all the 
the Hearing Witneſſes to the Deed were dead, = the Plaintiff pro- 
do note the duced a Witneſs at the Hearing to prove their Hands, 

ww og. and this he could not be admitted to do ; but the Maſter 
being dead, Of the Rolls put off the Cauſe, and gave Liberty to exa- 
bur had leave mine in the Office to * 3 notwithſtanding 


22 
in the Office, Publi paſt 

to prove the cation | © | 

Deed, tho? % OFT; OL. | | | 
Publication | N 


was paſſed. een, e e 
1 2 1a Lady 


tf Radnor mY a” ts Caſe 60. 


196. L C 


\HIS Caſe had been arpied by Council on both 13 Neveniber. 


* 


The Caſe was, Lady Radnor's Husband was ſeiſed in Fg io e 


ea Term 


Tail of the Lands in Queſtion, but there was a Term for yeus 


for 99 Years Prior to his Eſtate (which was created for Furt: fur, 
the Performance of ſeveral Truſts in the Earl of War- of of sJointrels, 


wick's Will, which were all performed, and after to at- ny cul 


Law a Dow- 


tend the Inheritance) he levied a Fine, and ſuffered a ha Nan 
Recovery, and ſold the Eſtate to the Defendant ; but his ler in 
Wife not joining, ſhe, after his Death, recovered Dower, 
and brought. this Bill to have the Benefir of the 
Term. » 
It was ſaid, the Husband mould * hed "od e 
fit of this Term, and Dower is the Continuance of 
the Husband's Eftate, and the Vendee of the Husband 
| ſhall have it, as to the Inheritance, and therefore, ſo 
- ought the Dowreſs too; and if ſhe had been a Jointreſs, 
there is no Doubt but ſhe ſhould have had it, and the 
Purchaſer had Notice of the Marriage; and ſeveral Caſes 
were cited, Rockby verſus Burdett, Attorney General, and 
Farmer Cloud, 'and Drake, Fletcher, and Robinſon, Kc. 
My Lord Chancellor ſaid, he could not help the Plain · 
tiff; for tho 2 ſhall have the Aid of a Court 
of Equity i e like Caſe, that is, becauſe ſhe has a 
fixed Fg by the Agreement of the Party ; but a 
Dowreſs bas an Intereſt by Law, under particular Cir- 
cumſtances; and if it went upon the true Reaſon of the 
Thing, a Woman ſhould be as well endowed of a Truſt 
of an Inheritance, as of the Inheritance itſelf, which 
yet all agree ſhe ſhall not be; and where an Inheritance, 
upon which a Term is attendant, is recovered, there the 
Term ſhall go along with it, for it mult either do ſo, 
or be extinct, for the Truſtee cannot have it. This 
Caſe has frequently happened, and yet was never W 
8 which 


Sidles, and this Day was appointed to give Judg-6 fall nor have 
ment. 8 * of = Court of 
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of April 1697, the Decree was 


which is a ſtrong Argument, it cannot be. In the Caſe 


of Snell verſus Clay the Term did go to the Tenant by 


the Curteſ y, but this Point was not Qlirred there; ; how- 


ever, that was againſt an Heir at Law, and that is anv- 
ther Caſe ; but . is a Purchaſer, if thege had been 


any Agreement to have had the Benefit of it,{as*there 
was in the Caſe of Barker and Fonte, it *would have 
done it; but in this Caſe I can't abſt the Dowrels 


againſt a Purchaſer, nor perhaps could I. againſt the 


Heir. 
The Lady Radnor brought an peal, and the 14th 
mr in the Foto 
of Peers. | wht % Tanit 
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FTrairfax verſus Heron. qa 61 
Is Cafe! was ordered to be ſtated by a Maſter, On: deviſes 
and was thus; William Barker, Eſquire, being ade the 

ſeiſed in Fee of divers Freehold Lands of 400 Il per Paus, 0 
Aun. the ninth of November 1684, makes his Will in fl ah 
WVriting, duly attefted by four Witneſſes, and made his ever; bur if 
Nephew Henry Fairfax (his Heir at Law) Executor and OS, 06s, 
R ry Legatee, and thereby deviſed in theſe Words; Th ic. good 
1 give all 'my Freehold and Copyhold Lands which I'hiavs in Nenne | 
Poſſeſſion, Remainder and Reverfion, (not hereafter diſpoſed if A. dies 
of) fuer the Death" of my Execuor, n Willa Fairfux — the 
| #1s Son, aud bis Heirs for ever; but if he die leaving gut per 
#0 Son, then't0 that Sou or Sons my Exeeutor ſhall think Sn the 
fit to give them 10 by bis laſt in; which: Son or Sons ſo x Lin. 
nominated (if William die as aforeſaid)-'T declare ſhall © 
Tn RE ALY FUE Rn ones 
and for Want ꝙ 4 Sow ef ay Executor, Aale 1 
Lauds to'the eldeſt Sun of my Neico Heron, my Exer , + 
Siſter, charged notwithſtanding as aforeſaid; and I give my 
Leaſes to my, Kinſmen Paul Jodrel, and Thomas Barker, in 
FO as, 


1 


{| 


De Term. &. Hill. 1696. 
Truſt for the Benefit of my Executor for Life ; and after his 
Death in Truſt for all my Executor's Children; and for 
want of any Child or Children, in Truſt for the eldeſt Son of 
my Neice Heron; and that the Leaſes may be renewed if 
any or more of the Lives die, or my Truſtees think 2 


change any of them, I do defire they would do it on ea- 

ſonable Terms, And if his Executor did not provide Mo- 

ney enough for that Purpoſe within a Month after De- 

mand, that the Truſtees might mortgage any of the 

Lands of Inheritance to renew the Leaſes (except thoſe 

belonging to the Alma- Houſe) and appointed his Executor 

to pay his Wife out of any Part of the Eſtate (except 

the Alms-Houſe Lands, and a Farm near Workingham, in 

the Poſſeſſion of George Goſwell) 200 l. per Ann. for Life, 
half-yearly, without any Deduclion whatſoever, and ſe. 

veral other Legacies, and made his Nephew Henry Fair- 

ax {ole Executor and Reſiduary Legatee. 0 

William Fairfax the Executor's Son died an Infant 

without. Iſſue, in the Life of William Barker, and William 

| Barker died without Iſſue; and Henry Fairfax proved his 

Will, and poſſeſſed Perſonal Eſtate ſufficient to pay all 

the Debts and Legacies, and paid them accordingly, and 

died, leaving Plaintiffs his Daughters, and  Coheirs. 

Mrs. Heron the Neice had two Sons, Thomas the eldeſt 

(now Defendant) and Horatio, who were living at Mr. 

Barker's Death; and the Queſtion was, Whether Thomas 

Heron took any, and what Eſtate by it? 

| Flandsate My Lord Keeper was of Opinion, that he took an 
| onegenerally, Eſtate for Life only, and no more; for if Lands be gi- 
he rakes but ven to a Man generally without limiting for what Eſtate, 
1% uk this makes but an Eſtate for Life, unleſs it appears plainly 
pain ive that the Teſtator intended a greater Eſtate, which it does 
tended him not here; and the Money directed to be paid by him 
tler he ir lde cannot enlarge it, for none of them do affect his Per- 

ro bea Loſer, ſon, and ſo he cannot take but an Eſtate for Life, | 

chargeable. Lord Keeper. I think it is as plain he will take that, 
for all the Contingencies upon which he is to take, muſt 

happen within the Compals of a Life, and ſo no 2 


Lord ſtill continuing his former Kindneſs to him, 


again, which the Defendant agreed and 


purchaſe off a Moiety of this Annuity of 6001. per An 


per Ann. releaſed alſo, and ſf 
it, who often, both by Word « 


2 — _ this is the ſame. with le — 
Browt#'s Caſe in Effect, tho not in Words, and is like che 


Caſe of Brett and Rigden, and the Appointee of hwy 
por ge Rds eaken dela her Res: ee e 


Hz late Lord Strafford bad entertained 1 


volunt 


dant firſt as his Servant; and afterwards having 5 — on 


1455 a great Affection to him as his Friend and Com- agree wo de. 


panion, and had often promiſed to make him a conſide- chende 
rable Fortune, Add ortle an Eſtare in E on him, fideration. 
of about 150 l. per Ann. but my Lord afterwards having ms Ma 
a Mind to have that Eſtate eg in, the Defendant . her 2 9e. 
reconveyed it to him, and delivered back the Deeds; my ie en. 
And be ſurrender d 
b. Nanzee dE! me li u K 701 hee 
Accordingly: my Lord did ſettle an Bfinck hs had! in 


Ae in Irelakd (alter his own Death) on the Defendant = mg.” 
— TT Boy} 7 acid! e ene een 1 
_ 8ool. per Am.. | 


Afterwards my Lord had a Mind to have this Eflats 


— 
his Pronnſes of 


my Lord ſtill continuing 


Fortune, and granted him a Rent-Charge of 600 L % 


of this Sligo Eſtate ; but by the Negligence of my Lord 


or his Agents to demand it, the Defendant never deli- . 
vered up the Conveyance of the Sligo Eſtate, nor made 
any Conveyance of it. 


Afterwards my Lord paid the Defendant el 0 


and the Defendant thereupon releaſed 300 l. per Aun 
but afterwards my Lord had a Mind to have that ;00l. 
ke to the Defendant about 
of Mouth, and by Letters, 
promiſed to releaſe it, and a Releaſe was brought and 
tender'd to him to be executed; but there N hap- 
pened ſome Dillevoncs berween my Lord and "ih 6 A 
* | 


| Wentworth verſus Devengim. du 62 
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refuſed to execute it; whereof my Lord being inform- 
ed, he came into his Chamber (for he lived in my Lord's 
Hotiſe) and expoſtulated ſharply with him, and there - 
upon he executed the Releaſe, and my Lord and he 
parted, and never lived together afterwards, nor ſaw one 
anos . ance oe be ̃ĩ¾ ä (I 
My Lord died, having made his Will, and deviſed all 
his Real and Perſonal Eſtate (after Debts and Legacies 
paid) to the Plaintiff, who brought this Bill to have a 
Reconveyance of the Sligo Eſtate, and the Settlement de- 
UW: Broil eh, bolting: ·˙ i os 1 
Defendant inſiſted that he ought not to reconvey, at 
leaſt not unleſs the 300 , per Ann. were made good to 
him, which he had releaſed by Threats and Compul- 
ſion, as he pretended; or at beſt, that Releaſe was volun- 
tary, and without Conſideration, and therefore ought 


not to be aided in a Court of Equity; beſides, that he 


was in the Nature of a Purchaſer, being to part with 


his Intereſt in the Land for the Rent-Charge. | 


My Lord Keeper ſaid, that a voluntary Settlement 
might be ſurrender d without Conſideration, and that 
ſuch Surrender might be aided by a Court of Equity, 
and decreed the Conveyance of the Sligo Eftate to be de- 
livered up, and the Defendant to reconvey it. 
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" 12 Did was a Mo * and in Poſſeſſion; Dectee . 
the Plaintiff brought 5 , and had a gage in Po 
Di accordingly ; A — the Account taken, the — 1 
Church became void, and the Mortgagee e 
ken, a Church becoming void, Mortgagee preſents; yet on Petition ordered to revoke his Preſenration, 
Upon the Plaintiff's Petition, the Chancellor order d that 
he ſhould revoke his Preſentation, and preſent ſuch a Per - 
ſon as the Mortgagor or his Vendee (for he had _ 
tracted to ſell) ſhould appoint. ant e 
2 How this Revocation. is to be; for I think a com- | 
mon Perſon can onl y variare pres but not revoke 


his Preſentation, tho the Kang Wr. 


Man deviſes all his Perſonal kſtate to his ife for __— 
Life, and what ſhe has left 7 Time of her Li, with 
5 it is my W and I do deſire her Dd be LD | 
T be equally diſtributed betwirt — own Keds and hers. * Vas — 

eſtator 
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n other sons in Tall-Male ſucceſſively; 
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. 72 Paſcha, 1697. _ 


"This Bill was brought by the Relations to — an is 
ventory taken of the Teftator's Perſonal Eſtate, and that 
Security might be given that it ſhould not be imbezzled, 
for that by — Will the Wife had only the Uſe of the 


Perſonal Eſtate NI and the Words, What ſbe 
bas teſs ed ta be by Reaſbii bf Goods 
that are bona 2. or may be quite worn out with 


uſing. 
On the Defendant's Part it was fd, that the Eftate 


left was ſo ſmall, that ſhe could not live * i with- 
out ſpending tho Sto. 

Maſter of the Rolls. If that be Os it may he the 
Caſe ; therefore let the Maſter ſtate the — of the 
Perſonal Eſtate, and then I vill ow further Directions. 
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Caſe 6 Sir 0 Lo Loyd per Dame * his Wk 
SE verſus Carew & al. 


n | 
he: des Alen, eifel of Lande in bez for 
—— 4000 l. paid 4. C. and in Conſideration of a 


to —— Marriage intended and erwards had between B. and C. 
wichin Cam. by Leaſe ard Releafe, convey all their Lands to the Uſe 
pal of Time, of B. and C, for their Lives, Remainder to their firſt and 
Remainder to 
the Daughters of B. and C. in Tail; Remainder to the 
right Hers of C. provided that if chere be no Mus be- 
tween B. and C. living at the Death of the Survivor of 
them; and that the Heirs of B. ſhould within twelve 
Months after the Death of B. and C. dying without Iſſue 
as aforeſaid, pay to the Heirs or wns of C. 4000 J. 
then the X in Fee ſo limited to C. apd his 
Heirs ſhonld ceaſe, and that then the Fremiſſes hond 
remain to the right Heirs of I Sor over,” | 
— Afterwards B. and C. for extinguiſhing ch ight Ti 
tle, Oc. which B. or his Heirs then — or after miglit 
bave, by any Settlerent, Proviſo, Gt. on Payment of 
40001. or otherwile to the Heirs of C. levy a Fine of 
| #8 the 


OY 


EY have. no Portion with B.. four 500 


r 
U 


_— 8 


In Curia Cali. 1 
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as dad Lands: to the Uſe of C, and his Hein, and di- | 
| refs the Truſtees of the firſt, Settlement to convey ace. 
 cordingly ; then C. deviſes the ſaid Lands to D. fg 


' ther, fubject to his Debts, which were near 5000 and 
aBill in Chancery, F 


alter B. and C. die without Iſſue... 
4. the Siſter and Heir of B. 
againſt D. the Brother and Heir . aol rialt 

Truſtees, to have a Conveyance of theſe Lands, on Pay- 


ment of 4009: 100 dent to the N but . 
| diſmiſs d. N | 
An appeal. was: nme in ee and foe the 


Defendants or Reſpondents twas inſiſted, that the Pro: 
viſo was void, the Fee being before limited to C. and 
his Heirs, and fo not —_ of a further Limitation, 


unleſs to happen in the Life of one or more Perſons, in 
Being, at the Time of the e which 2 is the fur · 


theſt the Judges have ever gone in allowing contingent 
Limitations upon a Fee; and if they be extend- 
ed to Contingencies. to happen within twelve Months 


after the Deach of one or more Perſon or Perſons in 
Being, they may as well be extended to Contingencies to 
happen within 1000 Years 3/ and ſo all the Inconvenien- 
cies of a arme will be let in; the Owner of 

a Fee · ſimple thus cl ed, will be no more capable 9 

providing 7M the Ne 
than a bare. Tenant. for: Life. 


Te and denden of hi Fm, : 


Saas. 4 


7 Seeg en, 


24). If this Limitation were 850d, then che Eſtate 1. 5 


W to the Heirs of B. was vertually i in her, and her Heirs 
muſt claim by Deſcent; from her, and not as Purchaſors ; 
and hea that iis © barred by the Fine,, the Delign o 
giving ſuch Power to the Heirs, not being to exclude, the 
Anceſtor; but becauſe the Power in its Nature 
not be executed till after the Death of the Anceſtor, 
* to take Effect upon a Contingency, that was no 
es Sl ele Time, and that by this 5 


Brother would loſe. all the Money he pa 
of C. and which were charged. on the laid Lande. 


Z 82 


De Twins Fita oe 


» — 


contingent Limitations allowed: in the Duke of Norfolk's 


Fir the Appellants it was urgedd, that the Proviſo 
was not void; that it was within the Reaſon" of the 


Caſe,” where it is fad that future Intereſts, ſpringing 
Truſts, or Truſts executory, and Remainders, that are 


to atiſe upon Oontingencies, are quite out of the Rule 


was made with good 


ready to recehve it upon the laftint of the Beach of 


and Reaſon of Perpetuities, if they are not of remote 
Conſideration, but ſuch as will ſpeedily wear out; that 


tho! there can be no Remainder” limited after à Fee- 
ſimple, yet there may be a contingent Fee-limple ariſes 
out of the firſt Fee ; EY quod fit of a Fee 


upon a Fee, is not yet plai ly determined; that there 


5 not in Reaſon * ay — between a Con- 
tingency to happen during Life or Lives in Being, and 
within one Year after; — the Reuſon of — them 
to be good, if confined to Lives in Being, or upon their 
Deceals was, becauſe no Inconvenience could follow, 
and the fame Rule will hold to a Year after; and that 


the true Rule to ſet Bounds to them is, when they prove 


inconvenient, and not otherwiſe; that as SIRI 
Advice. 

249. That the Fine could not dere this Evi be- 
cauſe the fame never was nor could be in B. who le- 


vied it. 
Mr. Vernon added alſo this Reaſon, That if the Proviſo | 


had been, that if B. die without Iſſue living at the Death 


of the Survivor of them, then if the Heits of B. do 
upon the Death of ſuch Survivor without Iſſue, 
40001. to the Heirs of C then, We. this you agree 2 


been good. but being extended to a Year after, it is 
otberwiſe, and may as well be 4000. Yeats: after. 


To this he ſaid, if the Proviſo had been ſo worded, it 
would have been impofible to be performed; for chen 


the Heirs of B. who could not be known till her Death, 


would have been obliged to carry always 3000 l about 
them, ready to pa pay 5 and to hive the Le ef C who 


likewife coll tlot be known till after his Death, always 
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of o og | hel a 
upon their Deaths, bein 
| extended further, 
| | formed within ſu 


ITO 


it, nor the other who was read 
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the Survivor ; and it might happen that neither the ers 
who was ready to pay 
to receive it, might be Heizs af B. 


Nr within one or more Life or Lives in —— ng ” 
g allowed to be good, may be 
when, 'as the Limitation may happen 
to be, twould be inconvenient or impoſſible to be per- 
2 Time; and that Incpoyeq: 
only to be * Bound to theſe Limitations, which here is 
1 ing inconvenient, that it would 
venient ml impoſſible to be performed otherwil 
For theſe Reaſons the Decree of Diſmiſſion was re- 
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and C. and ſurely when 
the Heirs of neither could be known till their Deaths, 
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In Gonra Cel 


Caſe 6. Preſton & ux, verſus Waſey & ux. 
NE Worts had by Will deviſed inter af ſeveral 
Lands to his Wife, Part of which were Copyhold, 
band being and were ſurrender d to the Uſe of his Will, and others 
 enrer imo. were not ſurrender'd ; the Wife was Executrix, and in- 
5 the termarried with the Plaintiff Preſton, and they for a 
ar {mall Conſideration got the Defendant Waſey fo his 

Copyhol hold Wife (who was Heir at Law to Morts the Teſtator) to 
Uſof a Will, enter into Articles for the conveying of theſe Lands, and 
bene dai making good the Will of Morte; and afterwards on Pre- 
to the Flain- tence of ſome Miſtake in the firſt Articles, they were 
=> not prevailed on to enter into new Articles to the ſame Pur- 
mee pole; there was ſome Conſideration for their entring in- 


Ancles imo to the Articles, but it appeared they were not well ap- 


Executi 
in Reſped'o priſed of their Intereſt when they Gs. OG 


and agink a lo me Art uſed to bring them to it. And this Bill Was 
Her at Law. brought to have a Performance. 


But the Maſter of the Rolls would not decree the Arti 
cles of a Feme Covert for conveying her Inheritance to be 
ſpecifically performed, but diſmils'd the Bill, and left 
them to their Remedy at Laws as they ſhould be adviſed; 
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and 
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Pom &t © 7 
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Curt 
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* on — my 
went upon the F raud, 


ALL 


the Statute of 


_— 


PL 


een 


N 


e Statute, tho 


: Keeper affirmed the Decree, but 
and did not ſeem to take Notice 
of its being the Inheritance of a Feme Covert, e. 


=, 


Man made a Will of Lands ſeveral Years before 
and Perjuries, and the Will 
had but two Witneſſes to it; the Teſtator lived ſome 
Time after the Statute, * 


en died without altering 
his Will. 7 
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Caſe 69. 


Willof Lands 
made 


before 


the Starute of 
Frauds had 
but two Wit- 


and 
eſtator 


died after the 
Statute, yet 
the Will being made before held good. 


Maſter of the Rolls, I think it is a good Will 1 =o} 
the Lands, being made before th 
tator died after; : but the other Side 
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e 1 rotter verſus Wi . 


One Devics A Man made his Will, and aſter ſeveral | exacin de- 
A yoo!. viles in this Manner: Lem, I give and bequeath 


and ſoo fire tO A. FOOL to B. 500 J. and fo gives 500 J. a- piece to 


re others, and my Will is, that if any to whom I 


if any to have given any Money, Legacy, happen to die, that 
gon ay then her Legacy, and alſo the Refidue of my Perſonal 
gue, e pen Eſtate ſhall go to ſuch of them as ſhall be then n, 


las e: her Equally to be divided betwixt them all. 


EF: lam of my ene Fs of thei i be d Living: Decreed 
it ſhould be taken to be Living at the Death of the Teſtator, and not at any Time after; ſo A 
the Death of any of the — after, would not carry it to the Survivors. 


All the Legatees live to be of full Age, and then one 
of them makes her Will, and Deviſes her 500 J. to the 
Plaintiff, and dies, and the Queſtion was, Whether this 
Deviſe made by her were good, or whether the Legacy 

of the deceaſed Perſon ould be divided amongſt the 
Sarbivors by the Will of the firſt Teſtator, or ſhall go 
without W of Time.” 

The Attorney General argued, that there was no Ground 

at all to reſtrain the Words, bappen to die, to a dying, 
during the Life of the Teſtator ; and there is no need 
3 | | | 1 


| 7 — "tat Conſlruction for 2 it n nn a 
lapſed Legacy, for that is as well done by the Deviſe > 
the Surplus, and there is no Time limited; ſo that his 
Intention is plain, and muſt be taken to be a Deviſe of 
the Legacy for Life only, and as to the Surplus, that is 
not given till the laſt Clanſe upon the Contingency. 
- | Rawlinſon ſaid, that if a Time of Payment had been 
3 that might have made it have another Con- 
firuſtion than now it will, aq cited the Cale of Clerk 
verſus Bridges. 

cur. The Words /ball go to ſuch of them as. ſhall be 
then living, muſt — a certain Time, and that is, 
when the Legacies nm 2 ie is at t the Death 
of the Teſtator. 


"Joſeph WY Wort, — a. 


Man made his Will, and died indebted to deal A Decree in 
Perſons by Bond more than his Perſonal Eſtate gat x 
would pay, a Bond Creditor of the Teftator's brought à framed to « 
Bill againſt the Executor to have a Diſcovery and Ac- 3 
count of the Perſonal Eſtate, and a Satisfaction of his RS. 
Debt, at the Hearing the Executor made Default; ſo there Time. - 
was a Decree againſt him for an Account and Satisfaction 
out of the Aſlets ni, Wc. before the Decree was made 
abſolute, another Bond Creditor of the Teſtator brought 
an Action of Debt at Law againſt the Executor, upon 
a Bond; he appeared, and becauſe he could nor pledd 
this Decree at Law, ſuffered Judgment to go againſt him 
by Default; and the Account being carried on before the - 
Mafter, the Queſtion before him was, Whether he ſhould 
allow this Judgment on the Account, and he being in 
Doubt, reported the an Arete to — Cort for their | 
Diecliosese +7 0 
The Maſter of the Rolls * f Opitivh, tue ths Ss 
| Decree muſt be preferred, and it coming now to be re- | _ 


heard before my Lord Mm be Was of the ſame 
Opinion. | | 


» 
y 8 i - I 
1 a 
* 
2 1 b 5 
* 


DE 


* : \ 
: &c 0 . > * 
4 „ — 17 #1 


Termino 8. Hillari 


1697. 


Is Cura TL i 
; 1 | | JTHS 4 £33 £194 


, : by 2 1 A 
* 1 1 I. * # ; "1 
th * PR” TY 1 
* 


— 


2 * 


— 


ca Duke of Norfolk verſus Browne. 
„ HE late Duke of Norfolk, plaintiff's Father, had 


. executed a Grant of the next Avoidance of a 
he Puri Church to the Defendant's Father, who was a Clergy- 
— Lat to man, and a Perſon much intruſted and employd by him, 
the Gramor, and the Grantee knew nothing of the making of this 
Truft being Grant, and being examined in a Cauſe, depoſed that he 
derbe.  1;d not Purchaſe it of the Duke. 
Lord Keeper, this is a reſulting Truſt for the Grantor; 


there being no other Truſt declared. 


Cale 71. Smith verſus Loader. 


Laintiff being a Man of Eſtate, and wanting 
procure 1000 J. applied to the Defendant, who was a 
bows is. Scrivener, to procure it for him; but told him, he 
oni) e, would not borrow it of any Mechanick, but of a Gentle- 

takes man. Loader treated with one Burroughs a Vintner, who 


other 200 1. 


himſelf, and agreed to lend the Money, and the Recognize was 


ing 400 J. in 

Goods which 

prove worth little or not and for ſecurin 
that being ſued againſt B. he yrs Bill 


— * of 3021. hs 


A. being to 


, it ds tt 4 "A 
gn * 3 N 4 4 ö 85 ic 775 1 
a a . * A * A 
2 DP; . 4 1 
by KAY 4: 4 4 « 15 2 8 N 
„ 15 43 
— * 7 
1 


r a Coun 
for Burroughs; and the Plaintiff di not khow that Bur- 


roug 
been uſed 


Wine (being, as be ſwore in his Anſwer, ſo to do by 


| Burroughs) ind, the Wines were not GY above 
1 


che Plaintiff, and be brought this Bill to be relieved; - 


Tail. 


do es ! a on a 
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Gentleman, '1 Truſt 


hs was the Lender of the Money, and ſome' Care had 
by Burroughs, t he might not know i V 
Three hundred Found of the Money was paid to thi. 
Plaintiff upon his entring into a Recognizance; - and a 
Day or two after, 3001. more was paid to the Defen- 
dant Loader, and the other 400 J. Loader had taken in 


150 IA rod: gi 
Execution "narighis Beqogtinincs bead fei out againſt 


upon Payment of the 300 J. only, which he himſelf had 
received, pretending, that this: was oy. & 2 — 
betwirt Loader and Burroughs, 
"The Maſite af chs: Rall: hook ie to: be. nothing, cſs | 
bur a Contrivance,/ and [therefore decreed a | 
Injunction againſt this upon the Plaintiff's 
Payment of 300 l. with Intereſt ; and upon Appeal to 
my Lord Chancellor, - he affumed ee n no 
aber Eridence that a los. ifs Off W. » e ab 


erg wel Elle” ee ee 


Enant for Life, and Ceſtui que Truſt in 1 1 — 
in Tail, joined with the 7 Truſtee in making a 
Feoffment of che Land, this a good Barr of the Eſtate 


Caſe 74, 
Lord Briſtol verſus kuren | 


IIR William Baſſet made his Will in Writing, and bf. 
deviſed Lands to be ſold for the Payment of. Demo of 
—— and wills, that the Surplus ſhall be deemed uud ther the 
Y Part ad be 
eee to his Executors, and gives his Execurors 100 1. a- 


a-piece 
as Legacy; the Surplus decreed a I 5 the Executors, and Subject to Diſtribution, for the 
Direction concerning the Surplus was only © the Heir, nor Las to the Executors in 


their own Right 


+ 


De Term. & Hill 1667. 

Part of his Perſonal Eftate, and go to his Executors, and 
gives to his Executors 100 J. a- piece as a Legacy. | 

The Queſtion was, Whether, as this Caſe is, the Exe- 
cutors ſhould have the Surplus to their own Uſe, or 
ſhould diftribute it according to the Statute of Diſtri- 
butions? © (5.77 e ee ehen een 

"Twas urged for the Executors, That by the Will it is 
expreſly ſaid, that the Surplus ſhould be Part of his Per- 
ſonal Eſtate, and go to his Executorsz and therefore it 
muſt be underſtood, he meant it them, to their own 
Uſe; and his giving them a Legacy of 100 l. a- piece can» 
not alter the Caſe, for the Surplus might, perhaps, be no- 
thing, and therefore he gave them the 100 J that they 
might in all Events be ſure of ſomething, and not to 
exclude them of the Benefit of the Surplus; and this 
being a Deviſe of the Surplus after Debts and Legacies 
paid, cannot be a Truſt in them, for then all their Truſt 
is performed, when Debts and Legacies are paid. 

On the other Side, twas ſaid, That the Words in the 
Will, that the Surplus ſhould be Part of his Perſonal 
Eftate, and go to his Executors, were only intended to ex- 
clude the Heir, who elſe would have had it, and not to 
give any greater Intereſt to his Executors than th 
would have otherwiſe, Curia adviſare vult, but afterw 
decreed it to a Truſt in the Executors, 1 
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2 Comſlad verſus Ctly. a 
FEE Plaintiff being a Reſiduary Legatee, brought r 
his Bill againſt the Defendant, who was one of 10 12 
the Executors (without his Co- executor) to have an Ac- gaize againit 


count of his own Receipts and Payments. e 
| MF | count of his 


own Receipts and Payments; yet at the Hearing the Objeftion for want of the other diſallowed, 
rr 
Defendant inſiſted at the Heating, that his Co- executor 
oupht to be made 2 Party 3 and that, tho a Bill might 
be brought againſt one Factor without his Companion, 
if he were beyond Sea; yet that had been allowed only 
for Neceſſity, and that it was otherwiſe in Caſe of 
Exccutors, TOs 8 OTA 
Lord Chancellor. The Cauſe ſhall go on, and if upon 
the Account ay Thing appear difficult, the Coutt will 
take Care of it: The Reaſon is the ſame here, as in Caſe 
pol ws Factors; and the running out of Proceſs in this 
Cale, is purely Matter of Form, and I doubt whether 
2 Foreigner can be ſerved. with a Subpana in à foreign 
Country. J!!! | 


Sir 
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Hmchins ſaid," he remem — that the Great "Duke 
of Tuſcany had laid ſeveral Perſons by the Heels, for exe- 
cuting a Commiſſion to examine Witneſſes in his Deut. 


nions without his Leave. 


Caſe 5. 7 Balch verſus Wilſon: 


"Peas Covert has Power given her by 12 tak 

to make a Will: Probate of ſuch Will per Teſtes, 

is ſufficient Proof without other Proof; becauſe, as to that 
Purpoſe, the Husband has made her a F eme : Sole, and no 


Prohi bition will he. 


z 


Caſe 76. r * Corbett. 


38 HE Lord Chancellor ſaid, in this Caſe voluntary 

nary in a Conveyances might be added in a Court of Equity 

Coun of *- but where there is no Remedy at Law, 'tis in Diſcrerionary 
it will jn this Court to interpoſe or Not. Hgit; 


Aid volun- 
tary Conveyances, when there is no Remedy at Lav, 


| Caſe 77. Kirk verſus. W ebb. 


n . E preſent Queſtion i in this Caſe, was cenibn 
— by a * Conſtrudtion that was made by the Houſe 


the Profits e. Of Peers, upon a Settlement and Will of Sir Henry Wood, 
die Tut (Which together made but one Conveyance) whereby his 
Eitare, and Eſtate was ſettled on his Daughter, upon her Marriage 


takes the 


Conveyance then intended, and afterwards ſolemnized between her 


Name; tho! and the then Earl, now Duke of Southampton. 


oſſible, if he 

by unable to make other Satisfaction for the Profits fo miſa , thoſe Lands may be Cqueſter'd ; - 
yet they cannot be decreed to be a Truſt for the Ceflui 8 borrow Money 
of B. and therewith purchaſes Lands; theſe e unt Lands are no Truſt for B. for tis not 4 
Truſt in Writing; and reſulting Truſt it cannot be, becauſe that would be to contradiſt the Deed 
by Parol Proof, directly againſt the Statute of Frauds; but if the Purchaſe had been recited to 
_— pr with the Profits of the Truſt Eſtare, 2 UA * 8 6 
reſulting 


The Eſtate was conveyed to Truſtees ( whereof the 
Bihop of Litchfield and Coventry, Sir Henry's Brother was 
2 | one) 


nv Pwr 


SE and the Clauſe that bred the firſt Diſpute waa 


8. a 


* TL a 


— . 


In Curia Cancellariaõ 


Limitation, whereby the. Truſt of the Eſtate was limited 


after the Death of the Duke of Southampton without 


Iſſue, to the Dutcheſs for Life, Tc. and after to the Biſhop 
for Life, Nc. and after to Sir Ceſar Cranmer al Wood for 


Life, . 1 
The Dutcheſs died in the Life-time of the Duke, 


without Iſſue, and the Biſhop conceiving himſelf to be 
then intitled in his own Right, entered and enjoy'd the 
Profits for ſeveral Years, and till his Death, and made 


his Will, and the Defendant Executor, and deviſed ſes 


veral Legacies to Charities, and deviſed all his Lands to 
the Defendant. | | 136; 


After the Death of the Biſhop, Sir Henry Wood entered, 


and the Duke of Southampton being then adviſed, that 
tho! there were no Limitation of the Truſt of the Eſtate 
to him, but only that after his Death without Iſſue by 
the Dutcheſs, it ſhould go to the Dutcheſs for Life, We, 
yu by the plain Intention of Sir Henry Mood, it did be- 
ong to him, and 

expounded. 


Upon which the Duke of Southampton brought a Bill 


in this Court againſt Sir Ceſar Cranmer, to have a Con- 
veyance of the Eftate for his Life, and an Account of 


the Profits; and the Cqurt were. of Opinion with the 
Duke, that by the Intention of Sir Henry Wood, he was 
to have the Eſtate for his Life, and decreed accordingly ; 
but Sir Ceſar Cranmer brought an Appeal in the Houle of 
Peers, and the Lords reverſed the Decree, for that there 


was no Eſtate limited to the Duke of Southampton; and 


it not being limited over till after his Death, the In- 
tereſt during his Life belonged to the Heirs of Sir Henry 
Wood, as an undiſpoſed Intereſt. 


The two Defendants, who, together with Sir Ceſar 


Cranmer, were Coheirs to Sir Henry Wood, brought a Bill 


to have two Thids of the Eſtate, during the Life of the 


Duke of Southampton, and obtained a Decree accordingly. 
11 


ing in Caſe of Truſt would be ſo 
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Upon which, the Plaintiff Kirk, as Adminiſtrator to his 
Wife, who was the only Child of John Wood, who was 
eldeſt Brother of Sir Henry Wood, and as {ſuch was during 
her Life intitled to the Profits that had been received by 


the Biſhop out of Sir Henrys Eſtate; and that therefore 


the Biſbop's Executor ought out of his Perſonal Eftate to 
make them good to him; and that the Biſhop had out of 
the Profits of Sir Henry Wood's Eſtate, purchaſed ſeveral 


Lands, which being purchaſed with his Wife's Money 


were a Truſt for her, and now for him, as her Admini- 
ftrator, and ought to be decreed to him, in Caſe he had 
not a full Satis faction out of the Buſbop's Perſonal Eſtate. 

Upon hearing of the Cauſe, the Perſonal Eſtate was 


decreed liable to the Plaintiff's Satisfaction, and an Ac- 


count ordered to be taken of it, and the Maſter to re- 
port what Charities, or other Legacies the Defendant, 
the Executor had paid ; and at what Time, and what 
Purchaſes the Biſhop had made in his Life Time, and 
the particular Times and Values of each Purchaſe, and 
what of the ſaid Purchaſes had been made with the Profits 
of Sir Henry Wood's Eſtate, and then the Court would 
give Directions, as to what Payments ſhould be allowed 
to the Executor; and how far the Eſtates purchaſed b 
x] Biſhop ſhould be liable to make the Plaintiff Satil- 
action. 

The Maſter made his Report, certifies the Purchaſes 
made by the Biſhop ; and that it appeared to him by 
Proof (of a Man who, received great Part of the Profits 
of the Truſt, and paid the Money for ſeveral of the 


| Purchaſes) that ſuch particular Parts of the Purchaſe- 


Money of the ſeveral Purchaſes, were the Profits of the 
Truſt, viz, Six Henry Wood's Eſtate 

The Matter ſtanding this Day to be heard upon the 
Maſter's Report, my Lord diſallowed the Executor all 
the Charities and other Legacies (which were very con- 
ſiderable) which he paid, tho they were paid before this 


Bul brought. 


3 8 Then 


8 
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Then the Matter as to the Land was debated, and my 


Lord ſeemed to be of Opinion for the Plaintiff as to that 


too, and ſaid, that the Biſbop was a Truſtee, tho he did 
not take himſelf to be one, and that when a Truſtee laid 


out the Money of Ceſti que: Truſt in Lands, he thought 


the Lands might be followed. 
But it being ſtrongly inſiſted upon by the other Side, 


that they could not, and that it was a Matter of great 


Conſequence, and never. done before, my Lord appointed 
to conſider of it till a farther Day, and deſired the Aſ- 
ſiſtance of the Maſter of Rolls and Mr. Juſtice Powell. 


On arguing the Caſe before them, it was inſiſted for 
the Plaintiff, that 'tis but Juſtice and Reaſon that the 


Lands Purchaſed with the Profits ſhould go in the fame 
Manner as the Profits themſelves would have gone; and 
tho' it did not appear in the Caſe, that the whole Pur- 
chaſes had been made with the Truſt-Money, that was 
through the Truſtees own Fault, whoſe Part it was to 


- have kept the Account, and it did appear in the Cauſe, that 


he had received enough of the Truſt Eſtate! to make all 
the Purchaſes, and therefore it ſhall be intended it was 
all ſo employ'd, unleſs the contrary be proved by the 
Defendant; and it was compared to the Caſe where 3 
Man mixes his Money with another Man's Heap, he ſhall 


loſe his own Money; twas faid, if this Fact had * 


peared in the Deed, it would have been a Reſulting T 


and that this is the ſame Thing, as if a Guardian lays 


out the Money of his Ward in Land, and leaves no Perſo- 
nal Eſtate, Shall not the Land be liable? And if à Bill 
bad been brought again the Biſbop, theſe Lands might 
certainly have been ſequeſtred in his Hands, And ſhall his 


| Devilee be in a better Condition? And the Caſe of Piere 
and Harwood, and ſome other Caſes were cited. 


On the other Side, it was ſaid; that it muſt be con- 


 fidered how it was before the Statute of - Frauds'and Pey- 


juries, and how it would be ſince: Before the Statute it 


was never held to be a Truſt, unleſs there were a Decla- 
ration in the Deed to that Purpoſe, and much leſs can it 


be 


. 
* 
1 n 
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"be ſo ſince the statute - for by the Statute there can be 
no Truſt, unleſs it be declared in Writing (which is not 


in this Caſe) and if it be a Reſulting Truſt, it is made ſo 


by Parol Proof, contrary to the Deed, which is directly 
contrary to the Statute, and would introduce all the 


the Miſchiefs That intended to prevent; that it would 
introduce an utter Uncertainty into all Mens Titles, for 
the beſt Title may be ſpoiled by proving the Purchaſe- 


Money to be another Perſon's ; and it was ſaid, that this 
can no more be a Truſt, than if A. had borrowed Money 


of B. and laid it out in Land, that Land could be a 


- Truſt for B. and the Caſe of Cox and Carr, and other 


Caſes were cited. 126 3 6 
Juſtice Powell ſaid, the Precedents that had been cited 
on the Plaintiff's Part were nothing to the Purpoſe, ſo 
that tis a Caſe, without Precedent, and of great and dan- 


gerous Conſequence ; he cited the Caſe of Malter de Chirton, 


who was the King's Receiver; and it was found that he 
purchaſed Land with the King's Money, yet this was 
never held to be a Reſulting Truſt, not even in the King's 
Caſe; that it was againſt the Statute of Frauds and Per. 
juries, and would let in all the Miſchiefs That intended to 
prevent; therefore he was of Opinion the Plaintiff could 
ee OUR OR MOACRT IO, 
The Maſter of the Rolls was of Opinion, That as this 
Caſe was, the Plaintiff could not be relieved, and cited 
the Caſe of Farrington verſus Forth, and 4 Inſt. Tit. Court 
of Chancery; and the Caſe of Mears and Sr. John, 1686 ; 


but he ſaid, if it had been aeg and plainly proved 
c 


that theſe Purchaſes. had been with the Profits of 
"7 Truſt Eftate, he thought it might have been other- 
wile, # En ADD 2. e 

My Lord Chancellor was of the ſame ow with 
Mr. Juſtice Powell. On Appeal to the Houle of Lords, 
this Decree was affirmed, 7 March, 1699. ih 
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B90 verſus Robſon. . 0 . 4 


'A wages. in Fee lends Money to che r 
Heir fell the Bquity of Redemption. £90979. ee Bos 
| the Heir of the Mortgagor Nall deem de Land vive | paying he Bond Deb; 
le Chancellor. The Vendee of the Heir of tha 
Mortgagor ſhall redeem the Land ne Paying'r an 
Money Lent on tho Bond. 


2 


Farl of an eee verſus Sir) 
Langham. 6 ag 


Laintiff's Father married Sir James Las $ 6077 One Cort 1 
Daughter; and upon the Marriage-Articles enter d Marriage Ar- - =: 
into between. the Defendant and Plaintiff's Grandfather, —_—_ | 
by which theDefendant covenants, that he would within — 
{ix Months after the Marriage pay the Plaintiff's Grand- his Dem; 
father 10000 J. and that his Exccutors ſhould pay him grovingOl 
100004. within ſix Months after his Death, and the d 
| Aa | | Fall = 


| two have given Security; but the Court held, that they could not her this A t of the 2 

2 vor make it better than they themſelves had ; and tho' Executors might 12 55 ed to 2 5 = 

= curity "for Legacies payable in Futuro, that 1 * betauſe they are in an Nature 0 | I 
| is 10 Agreement one "OY or another. | ol 


2-H eww_ th Wwe ww 


w 


„ ee e eee i taice # >. we Thc. Wh. 


De Term: & Hill. 1698. 


e SMS. ! 


4 s - 
” * . 


Earl covenanted to make the Wife a Jointure of 1500. 
but no Covenant for making any Settlement upon the 
Children. The Marriage took Fffect, and the Defendant 
paid the 10000 J. and the Jointure was made, and both 


Plaintiff's Father and Mother were dead. gn 


The Defendane being grown pldg-pndvhaving-mmarn 
4 4th Wife, the Plaintiff his Grand ſon brought this 
Bill, pretending, that the Defendant was grown very 
weak in his Underſtanding, and wholly influenced by his 
Wife, and it was greatly to be feared would ſpend or make 
away his Eſtate, and not leave wherewithal to pay the 
10000 J. at his Death; and therefore, to have the Money 
paid preſently, the Defendant having an Allowance of the 

Intereſt, or at leaſt, that he might give better Security 
to pay it when it became due, was the Bill. 
The Defendant ſwore by his Anſwer, that upon the 
Treaty of Marriage, no other Security was required for 
the Money but his Covenant, and if there had, he would 
never have conſented to the Match. ng. 
T was urged for the Plaintiff, that tis but juſt that 
every Man ſhould make their Creditors ſafe, that their 
Debts ſhall be paid at all Events, and this Court ought 
to extend its Authority to prevent them from being de- 
feated; that this Court does enforce Executors to give 
Security to pay Legacies, which are to be paid in Futuro; 
that this is a Debt in Preſenti, tho not yet payable; and 
that by the Cuſtom of the FAY of London Debtors may 
be arreſted before the Day of Payment to give better 
Security; and that this Court did grant ne exeat Regnum, 
- againſt Perſons that were going away to avoid Payment 
of their Debts, . a 
On the other Side, twas ſaid, that this Bill is not to 
execute an Agreement between the Parties, but to make a 
new one; that an Executor was but a Truſtee of the 
Teſtator's Money for the Legatee, and the Court might 
take ſuch Methods as were proper to make him execute 
the Truſt; but in that Caſe there is no Agreement be- 
tween the Executor and Legatee one Way or other; and 
3 r e 


"= 8 — 


e e eee ee e eee p24 2 


a Queſtion b. wes 1s, " Whether, whe there is an i An 
ment between the Parties, any Court can alter it? And 

as for the Cuſtom of London, for arreſting a Debtor be. 

fore the Time of Payment, to give better Security, 'twas \ 

much doubted whether there was any ſuch Cuſtom; but | 1 

if there be, all their Quſtoms are confirmed by AQ of | ; 

Parliament, and therefore they may do what 20 — 

Court can, which have not the ſame Warrant for it. Ks” 

| My Lord Chancellor difrhifsd the Bill, and an Appeal 

was brought in the Houſe of Lords and heard; but the 


Lords put it off from Time to Time (to the End the | "i 
: Parties might agree it) and would do nothing in it, and 1 
at laſt there was an Agreement, the Plaintiff complying _ 
, with the Defendant” 8 Wera and che Pa top [ 
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1699. 
In Conra CancriLanie, | 
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date b0. Duke Haile: K ur, vert Lady Gl 


2 HE Bill was (inter a!) to diſcover Deeds and 
duce „ Writings which belonged to the Plaintiffs Wifes 
confeſſed in Eſtate; the Defendant by a owned ſhe had ſeveral in 
on Honour DET Power, but did not ſet them forth; and on the Plains 

Oath. tiff's Motion ſhe was ordered to produce them on Oath. 

| But on Application to the Court, that Order was al- 
tered, and ſhe was ordered to produce them on Honour 
only, being in Supplement of her Anſwer, which was 
only on Honour, being a Peereſa. And ſo it was order- 


ed in a Caſe of Powel, late Maſter of the Rolls, _— 
the | Counteſs of Dorſes. ; 


| had os: 


Caſe % Bay verſus Powell. 


Woman made her Will, and gave Legacies oh all | 

her Relations (which, as appear'd, ſhe had no great 
Kindneſs for) but did not truſt ſome of them with their 
on Legacies, but deviſed them to Truſtees, to be put out 
for their Benefit. She likewiſe gave 501. to one of her 
Executors, and 20 l. to the other; and the Queſtion was, 
Who ſhould have the Surplus, which was conſiderable? 
My Lord Chancelbr decreed it to be diſtributed, and the 


Executor to pay Colts for inſiſting on it. 
3 DE 


D E 


Term. 8. Triniraris, „ 


1699. 
in Cora — 


Crem verſus Folliff. 


, _ Caſe 84 


Y Lord Ou made bis Will, and deriſed — 


to be ſold for 


raiſing Portions for the Plaintiffs, 
who were his Daughters, 


«, wor 
by a ſecond Venter; and this brought thei? 


Bill was brought by them and the Executrix, to have the u Ran. 


Will proved, and the Truſt performed. 


Venter, to their Father's 
vere allowed their Coſts boch ar Ly and in Equiry, | 


Defendants were his Daughters 
were all married by him in his Life-time, but had not 


= 
| 23.48 


near ſo great Portions as the Plaintiffs, who together 


with Defendants were his Coheirs, and by Anſwer in- 


liſted to have the Validity of the Will tried at Bar, which 
And at the Trial, 


was thereupon ordered — 


Defendants perceiving the Matter them, gave no 
2 was'a V Fer the Will, = 
now nding on the reſerved, the De. 
fendants were ordered to join in a but were to have 


their Coſts, both here and at Law, upon their j joining, tho 
ht not to 


a as now OY by Verdidh, . 


it was inſiſted on the other that 
have Coſts, ha —— N 
fully occaſioned 


* Paul 


Frm 8 


by u firſt bag; Wy 


1 84 


whereby Lands were deviſed to be ad oo did Pian Poe 
ions; and on a Trial at Bar, ans Vent for the WH, Detirtoans Glens t join. « Sake, bue 


are deviſed to 


wa 96 Diae Termino Paſcha, 16909. 


CW Dormer verſus Berti . 
| Where Lands Subs ie 6. ATS. X27 9 


R. . having 50 Chüldyep, but x Bro- 
:thers of Half Blood, and «he Plaintft, who 
bell Pur- Was bis Couſin and Heir of the whole Blood, by Will 
Ibs Surplus Sives the Plaintiff 501. to buy him Mourning, gives ſeve- 
is expreſly ral Eſtates to the ſix Brothers and their Heirs ſeverally, 
"hem, there and ſeveral other Legacies ; and alſo Le Lens of 5 l. a- 
Kaleng Kut piece to the Defendants to buy them Mourning, and 
3 then ſays, All the reſt, &c. of my Manors, &c. Goods, 
Heir.  Chattels, &c. and all other my Real and Per, Eſtate 
whatſoever, I give to Charles Bertie, Peregrine Bertie, and 
John Bertie (who were Defendants.) whom I nominate 
and appoint Executors of this my Will, equally to be divided 
between them, Share and Share alike, 10 bold to — their 

Heirs and Aſſigns for 0 
© This Bill was brought to have the Surp Jus Fl Reſuling 

Truſt for the Plainti the Heir, 4 the Defendants 

= 1 given them by the WilI. 

But the Court held, that if one can give away as 
Surplus of his Eſtate, it is done here, and no Truft for 
the Heir; and cited the Caſe of Crompton verſus North, 
as a much ſtronger Caſe, and yet held no Truſt; Land 
tho a Legacy given an Executor, may be an Argument 
againſt him quoad the Surplus, when not expreſly given 
him; yet it can be no Argument at all, when it is boy 
preſly given him. Alſo the Plaintiff the Heir ls a Le- 
4nd given him, and not the Surplus, which turns the 

rgument as ſtrong againſt him; and an Appeal being 
afterwards brought in the Houſe of Lords, this Dvores 


* e that it en no n ow Gio Heat.” 


the Executors , 


was an Attorney at Law) was employed by Brick in this Nan py. 
Matter, -and drew the Deeds, wheel 7. conveyed his 

Lands to Brick, in Fee for an 
per Ann. for his Life, payable half Puccha 
yearly 3 and chere was a Condition of Re- entry, in Caſe 
it were not paid, and Brick covenanted to pay it; and 
the 1 of the Copyhold was ou the fame 


Freehold and Co 
Annuity of 26 /. 


dies about a Year after} and the Rlaintik having — "Si. 
tereſt, brought this Bill to —_— on has gf of its 3 * in Nature of a Mortgage, but was 


FOE 


#3 
8 1 


diſmiſs'd, no Redemption bei the of t 
1 hs Bargain e oþ tos e 
noe ot a Mortgage. „ gk 7.27%: CF; WI 0 9 
Brick entred and 


he Grantee, 
eee 


it Was 


wy r Re 8 gag. 3 
and then was thrown in Gaol by his Cteditots, and his io 


Wie declared he could pay the Annuity no longer, 


that J. S. muſt take his Land again; and Brick bad 


* 
vg 45 


ment; 
the 3 


1 54 


mo Stag W ft 64 

7 4 hat dan Bbg, Fart Freche and Fart opel Cue A 
uli in —— Brick a" or Alebpule ted | 6s Jo 
and hs at laſt "perſuaded . & to fell him his Eſtate 24 f Lie ut 
an Annuity of 26 1. per Ann. and the Plaintiff Cary (who Cl Clauſe of Re: 


being — | 
to 22 OE | 

- | 
— re- 


Con- enters, and 
deviſes theſe 
Lands to De- 


„ t And 
t from 1 
9 
| $21 * 61 


* 
3:7 
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deed received more out of the Lands, by Sale of Timber 
and Rents than he had paid for the Annuity ; „„ - te. OD 
continuing to pay it, . S. made a Demand, and re-en- 
trod into the Freehold, and was admitted Into the Copy- 
hold Eſtate, and lired about a Tear in Poſſeſſion, And 
Will, and deviſed the 


The Plaintiff 
Jas inſiſted 
Non. e of 


Si 


$ * 2 Nr. » 


* 


then died, having firſt made his 


Land to the Defendamt! in Fee, and made hit Executor; 
and he was admitted to the Copypbold. ann 

prevails with Brick to conve | 
tereſt to bim, and-brought this Bill to redeem. 
upon, that this was but the daten 
caſe, where a Man takes Advantage 


Money” at 


the 


44 FI 


WY 


n 


4 1 15 


of a Condition for 
Pls. * this 


Coure 


3 


* 


De Term. 2 To — ""__ 


Cn always relieves upon P ayment of the Money with 
Intereſt, from the Time it ought to have been paid. 
0n the other Side twas ſaid, that this Caſe is not at 
_ all like that Caſe, and that here there can be no Redemp- 
tion; for that the only Conſideration of  Brick's Purchaſe 
was, that J. S. might enjoy a more plentiful Subſtance 
during his Life, and that he was dep | ved of by Brick's 
' Non-payment.; that during the Life of J. S. whillt it 
was doubtful whether the Bargain would be a good or a 
bad one (as it might if J. S. had lived long) no Redemp- 
tion was ſought; and now they cannot have it. 
My Lord chancellor ſaid, This is not like the common 
Qiſe; 3 here is no Conſideration paid by Brick, but the 
Annuity only; and therefore I cannot — of a Re- 
demption, or give any Relief, and diſmiſs d the Bill. 


Datfern verſus Bolt. 


Term for Vears was aſſigned to . & in Truſt, to 
it J. Bolt to enjoy the Profits ſo many Years 73 
9 Like, = of the Term as he ſhould n in 
Fer bs Truſt, to permit Jane his Wife to enjoy the Profits for 
Dank \ ſo many Years of the Term as ſhe ſhould live; and after 
Body, veſts in 
them by Pur- their Deaths in Truſt to permit the Heirs of the Body of 
abt by Way Jane to be begotten, to enjoy the e nee 92 
er I Reſidue of the Term. 


| A. has no Power to diſpoſe of it beyond his own Life. 


The only e 
a he Oe of Peacock verſus Spooner, vis. Whether 
r be Keirs 91155 ow. were Words of Limitation, 
and ſo the Term or whether 
were Words of . 297 PR 7 4 

This Caſc was debated. before my L 
14th of March laſt, and he then ſaid he would not be 
honed by the Precedent of Peacock verſus Spooner, if he 
could find any Difference in the Caſes; but if they were 
preciſely ESO he could. not depart from it, and 
cook a ths Dey to conſider of it. He mentioned 
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* | Cranmer's 
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and Taid, thit the Words Heirs of. 
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10% 4] 1; * Caſs 86, 1 
8 £14 70: 28IE 

made a get - A Court of 

| _—_— — th" ar aorer fy for 1: t a Dow- 

then to Truſtees ſor a Term for Tears; then a8 to one hadjudgment 

to his Son M. and the Heirs of his Body, wich 24, . „ 
Remaindem over; and the Traft: of the Term ib uin we 


) 


* ſhall pa, ters at 21, or Mar- 
| rags, the Terms to ceaſe. a1} ud TAB: fi 084; 4b 
M. dias without Iſſus Male, leaving only his faid two 
Daughters: Plaintiff e his Widow)" tecovered | . | 
Dower' at Law with 2 ä 


" ought to be Alan ſet aſide, for = — Stn 
of the Settlement could only be to raiſe Portions for 


the Caſe of Clay 
was let in againſt | hay 


| Np 0 che Jen 8 


— TE Drag = FT 5 
[ might have the 


Twas | inſiſted upo 


Daughters, in Caſe M. had Aloe Male; - for if he ſhould 


leave none, as he did not, the Daughters were to have 
the Land itſelf, by Virtue of the Limitations of the 


Settlement, and they cannot raiſe themſelves a Portion 
out of their own Eſtate; and therefore the Purpole for 
which the Term was intended, failing, the Term in E- 


. quity had no Subſiſtence; and tho where there is a 


Term generally to attend the Inheritance, that may: per- 


| haps prevent a Dowreſs, becauſe it can be intended to 


be- kept on Foot for no other Purpoſe but to prevent 
Incumbrances; yet it will be otherwiſe in this Caſe, 
where the Term is declared to be for a particular Pur- 
poſe, which is otherwiſe provided for; and tho in the 
Caſe of Lady Radnor verſus Rotheram, this Court would 
not ſet aſide the Term, yet that was, becauſe it was a- 

againſt a Purchaſor, but there is no Purchaſor in this 
Cle, but we come againſt the Heir, and therefore the 
Term in this Caſe ought to be wholly ſet aſide; and in 
us Snell, Tenant: by the Qourtely 


24h. Admit that che Term ſhall noc'be-wholly' ſets: | 
fide ; yet the Plaintiff is intitled to have an Account of 


the Profite, and to he let into the Benefit of her Dower, 


paying what is unraiſed of the Portions, - if it were a 


common Mortgage, it cannot be denied but ſhe ſhould 


redeem; and in this Caſe the Term is Security 
for raiſing theſe Portions, which 1s — 


Lord Chancellor. In the Caſe of Clay verſus Sul, thers 
was ſuch an Order, but the Point was not debated ;- but 
the Queſtion here is, Whether a Court of Equity ſhall 
make a new Rule ? the Judgment that the Plaintiff has 
recovered, at Law, is with a Ceſſat Executio, © and there- 


$38." 
21910 
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la * 
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che very Jud gment upon which ſhe founds her Rig he of 
Relief. In the * Caſe of Lady Radnor verſus Rotheram there 
was a Purchaſor, it is true, yet the Court did not go 
upon that Reaſon; and here the Plaintiff being a Dow. 
reſa muſt be contented with the Eſtate as the Law gives 
it ; the Redemption of a Mortgage is another Caſe, for 
the Mortgage is looked upon as a Perſondl Contract, and 
the Mortgagee has no Iacereſ Dore * e and 
Nee dimiſt d tis Bill, . | 


| Parker verſus Blackbournt., N 
E the hearing of this Cauſe it was objefled by the If a neceſſary 


Defendant Blackbourne, that J. S. who was a ne- ow 
ceſſary Defendant was not brought to hearing. Plaintiff — — 
ſhewed they had proſecuted him to a Sequeſtration, and pen: Platarif may 
therefore might go on. Defendant anſwered, that the go on with- 

Affidavit on which the Proceſs of Sequeſtration was gait the 
1 was inſufficient; and upon reading of it, it dun, Defen- 
that the vis left ar. a klar e 8 0s.+ 
had only lodged once, and that Abo two Years before Place where” 
eee t pelt 8 
9 45 (tare Feeds 3 
we Court held it not ſufficient Service to go on 
onal the other Defendant alone, unleſs. the Plaintif 
would conſent to ſtand in the Place of N &. to all Pur- 
poſes, which he not My g, 7 the nen went rod for Wane 
of Parties, fot bs ..x 


be, Se AW a SS TS oo SOS. 


3 % '1 


_ Lord Catleton 3 Lord F va | Caſe 88, 


NR late Lord Fanſbew, Brother ro the Defendant, 2 f. 

bad by his Will made the Defendant the Lord nan“ 

| Fanſbaw and others his Executors 3 and after his Debts fl. paid 
a e ll the Relive ene 


_< bo © wo FR OO 


Diet aq 3 1 A 1 ee r ite Ny, 5 

2 | the Creditors 

| componne te Ul oy TN e na not Aſſets ; but Aſſeis af- 
in. i would have 


a os a 


FOR 1 7 ot. 8 Aich, 1699. 


dhe Creditors have made, they have no Bill 


Hale to his Wife, no mam to de Phimif the 


Lord Caſtleton. © 
This Bill was brought to hure an Account of che Bltate, | 


and the Benefit of the Surplus; the Executors apprehend.” 


ed there wou'd not be Aﬀets to p fn Debts; and'there 


was a Diſpute about a Sum of 40001. whether it ſhould 
be accounted Aſſets or not, in Equity; and whilſt” that 
Matter was under Debate (it appearing 1 chat without that 
Money there were not Aſſets, and doubtful whe. 
ther that Money Ren be adjudged Aſſets or not) ſe. 
veral of the Cred pounded with the Executors 
to take leſs Nay their ull Bebe; but in the Year 1684, 
that 40004. was adjudged to be Aſſets, and the Execu- 
tors were deſirous Ne the Creditors might have their 
full Debrs ; bur that was oppoſed by the Plaintiff (for 
that would have reduced the Surplus to little) and then 
inſiſted that moſt of the Creditors Debts were barred f 
the Statute of ' Limitations, and that they ought not to 
be paid at all; but the Defendants the Executors would 
not plead the Statute; and che two Points to be deter. 
mined were, 70 

1/7. Whether the ne wk * wade Compoſt: | 
tions for leſs than their full Debts, upon a Suppoſition 
of a Defect of Aſſets, ſhould now be held to that Com- | 
poſition, when the Executors did not defire it? 
 2dly. Whether the Creditors ſhould be ſent to Law to 
recover their Debts, and the plaintiff be ordered to make 
Defence in the Executors Place, and ſo be enabled to 
barr them, by pleading the Statute of Limitations, which 


* 


che Execurars would oe Ä 


Lord Chancellor. Ĩ cannot Tet afide the Compoſition 
for that Fur 


poſe, and only come in befor6/ the Mafter, therefore 
 . they muſt abide by the Compoſition, But T cht conſent 
| that the Statute of Lirnitations ſhould bb f 

"9 DOR TOP LO W | 


ack iſh W — 1 Caſe 85. 


7 Þ \ deviſed, all his Manors, Ve. to Truſtees, Woe Os 
- their Heirs in Truft, immediately out of the Rents bs Ra . 
4 Profits, or. by Sale or Mortgage of the Premiſſes, or Paymear of | 
any Part thereof, to raife and levy Money for Payment the the Ort 
and Satisfaction of all his juſt Debts, with Intereſt and hi Bb, 
Charges of the Truſtees; and if there ſhould be a addevits 
Surplus of Lands or Money, that to be to his Siſters Eitae to his 
Jointly, and their Heirs, and all my a Flure to — wat 
my dear Wife, whom I make ſole Executrix. - N 
eee eee e ien Be 
The Quill. was, Whether the Wife ſhould have the 
Perſonal Eftate exempt from Debts, or whether that 
ſhould be applied in the firſt Place towards Payment of 
them, for it was urged, that the Deviſe being to her, 
who was made Bai, ſhe ſhall take it only as Ere- 


cutrix. a 
My Lord Chancellor took Notice, that the Debts were 


More than the Perſonal Eſtate amounted to, and there- 
fore he muſt mean, that ſhe ſhould have it exempt from 
| Debts, or he muſt mean nothing; and there is in this 
Caſe no Room to make a different Conſtruction. de wh 


Anonymous. , e ee eee 


Second Marriage Settlement is recited to be made A Seviewen 
| in Conſideration, that the Wife had parted with nnr Mar 

the former Settlement, which appeared to be made after 105 in Con = Con 
the Marriage; but was recited to be made in Conſidera- a Portion e. 
tion of a Marriage Portion ſecured, but no Proof of any pruned wo 


Bond Creditor, 7 f ac rao 2 
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Caſe 917 Small verſus Lord Fitzwilliams.. 


Ec len, won't A Sells an Eſtate to B. with general Covenants e 


nine + * Incumbrapces, and a particular one againſt his 


{IR a ife's Dower; then duripgthe Life of 4. and his Wife, | 


LEI N : B. articles tO ſell to the Defendant, and by Articles Was 


ure of a Pe- agreed, that the Defendant ſhould retain, 400 J. of the 
5 Purchaſe Money in his Hands for two Years, without 
Intereſt; and if in that Time the Wife of 4. releaſed her 
Dower, the Defendant to pay 400 J. elſe to retain. it 
abſolutely, A. dies, his Widow did not releaſe her Dower 
within two Years, but brought her Writ of Deren but 

died before a Recovery of itt. 

This Bill was to have the 400 if, paid, 3 bot! in 
Nature of a Penalty to fecure againſt the Dower, which 
is now at an End, and the Purchaſer now. ſecured, ' as 
well as if ſhe had releaſed within the two Tears, or as if 
after the two Years expired, in which Caſe, as it was faid, 
this Court would certainly have relieved. | 

On the other Side it was ſaid, that 8 oak in 
Nature of a Penalty, but the Terms of the Agreement, 
and the Meaſure of the. Satisfaction for the Contingent 
Incumbrance of Dower z and that the Court would not 
have relieved on her Releaſe, if afrer two Years, much 
leſs here, where ſhe was ſo far from relealing, that ſhe 

brought her Writ of Dower ; and if ſhe had recovered it 
and lived ſeveral Years, the Defendant, could have had 
only the 400.1. and could not have been permitted, at 
leaſt, in Equity, as Aſſignee of B. to ſue the Covenant 
of A. againſt his own Agreement in Writing, which took 
Notice of the Dower, and this Covenant and Agreement: 
to retain the 400 l. as a Recompence for it; and as he 
run the Hazard of her living, he ought now to have the 
Advantage of her dying. 

The Chancellor was. of the ſame Opinion, that he 

could not be relieved, and decreed accordingly. _ 


3 


Newton 


700 L paid by Briggs. 9 Iſaac Preſton, who married the hat hf of 
| Wide and Executrix of Morte, pretended the Money n, * 1 
was Morte s, and conſequently, that he was intitled to it. for want of of a 


his, and filled upon the Statute of Frauds and Perjuries; 


"miſſes made to Worrs, which was excepted in the 2912 


now was, Whether 4 752 thould be «hun to read 
his Witneſſes, ; 


be read, for that the $ Statute of Frauds and Ferjuries was 
not pleaded, and that this did not ſeem to be within the 
Letter of the Statute ; that ſo were many other Caſes, in 
which, notwithſtanding, this Court had given Relief; as 


. 2 Gris eee 1 
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| my L * 1b. MI 
Novton le 80 TY By; 


an, euer can 5 
of Horte and Briggs, & a. 
4425 ol 80%) | 

HE gans had made a Marepge in Fe ts Digg, Ms is 
and it was expreſſed to be iti Conſideration of Fe hr fea 


B's, yet 


in Writing, B. . I, Þ no to p him, * 
againſt the Statute of * 
So this Bill ws beoighr Ad che Avenue to 40 
deem, and was 4 Bill of I aꝑainſt the Defen- 
dants, that they might diſpute the Right of the Money 
amongſt chrnlaltes x and — the Plaintiff might have 
his Eſtate again, paying what was due to the right Hand. 
Sir Tſaae Preſton inſiſted by his Anſwer, that the 
was Wortes Money, and that he was intitled to ik. 
Briggs, by his Anſwer, ſwore, that the 1 Was | 


againſt the Pretence of Sir-I/aac Preſton ; but confeſſed 
there was only 3 30 l. lent ; tho it was intended ac firſt 
that 500 J. ſhould be taken up, and the other 3507. 
ſhould be employ'd to pay off a Mortgage on the Pre- 


nant againlt Incumbrances in this Mortgage. 


Replications were filed, and Witneſſes examined, ind 
al Parties joined in the Examination, and the Queſtion 


Tas inſiſted upon 


Or Breſton, that ih V ouphr ba 


where a Mortgage was made by Way of abſolute Con- 
N and a Defeazance prepared to be executed at the 


lame 
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ſame Time; and as ſoon as the Mortgage was ſealed, the 
Mortgagee ſnatched it up, and refuſed to execute the 
Defeazance; fo if a Man employs his Steward to make 
a Purchaſe with his Money, and he take the Conveyance 
in his own Name, twas ſaid, the Court had relieved in 


theſe Caſes; ſo if a Man makes an abſolute Conveyance, 


but continues in Poſſeſſion, and pays Intereſt, and takes 
Acquittances, and a Truſt, that ariſes by Implication 
of Law, is excepted out of the Statute, oo 
I uxas ſaid for Briggs, that this imports to be'a Mort: 

gage for Money paid by Briggs, and they would prove 
the Money to be Worts's, upon which a Truſt ſhould fol- 
low for them; and tho a Truſt, which Reſults by Im- 
plication of Law be excepred out of the Statute ; yer 
that Truſt muſt ariſe upon the Face of the Deed itſelf ; 
and this Statute muſt take Place, as well in Equity as at 
Law, tho' a particular Perſon ſhould ſuffer by it. In this 
Caſe, the Statute is infiſted on only by way of Anſwer, 
and not by Plea, for it could not be pleaded here, this 
being an interpleading Bill, and only to redeem ; but to 
another Bill brought by Sir Iſaac Preſton for the Money, 
the Statute is pleaded ; if you enquire upon a Parol 
Proof, whoſe Money it is, you go directly againſt the 
_ Statute, and againſt the Caſe of Kirk verſus Webb, where 

it was r you cannot make an Eſtate a Truſt, by 
proving the Money to be ſuch or ſuch a one's; and the 
Caſes put on the other Side, are not like this, but depend 
upon Facts, as Acquittances, Poſſeſſion, OO. 
]uſtice Powell. I will not hinder you from reading, 
for tho at Law it is not to be allowed, where a Jury may 
be inveigled by that, which ig not proper Evidence; yet 
here is no ſuch Danger. $0 the Proofs were read, but he 
el e Decree the Tell, 


fold and delivered; and the Plaintiff has ly Jema 


but oe Cle, e eee ng AP 
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Lite Sal „ © Caſe 93. 


HE Plaintiff had brought his Action 1 TR 4. brings an 
Mountague for lying with his Wife, and 13 Fan. gant B. for 
1880 Mr. Mountague made a Conveyance of his Land n Wi. 45. 


to Truſtees in Truſt to pay his Debts mentioned in a tr r B. 


schedule annexed to the Deed, and ſuch other Debts as Etare to 


he ſhould appoint, within ten Days in Hillary Term follow- 3 


ing. The Plaintiff recovered 5000 l. Damages againſt Baht en. 
Mr. Mountague, and brought cus Bill to be relieved againſt ric tioned in a 


Schedule, and 
this Deed, as F raudulent 2 N and made to de- 2 h other 
feat him of his Debt. e e ſp * 4 

8 within ten 
„ 14 brings is an a, Ro. 
Dag the 4 ceo dl Dana but not to be fraudulent; the Plaintiff being no 


rio; but the 


Creditor at making the Deed, and his Debt recovered, after founded in 
the Plaintiff | 


others were real Creditors, / which it was conſcientious to prefer, * che 
may come in. 7 g 


"Twas inſiſted upon for the Defeat, 1 Deed | 


1 * 
3 
* © wi 


is either void at Law againſt the Plaintiff, or it is not; 
if it be, the Bill ought to be diſmiſsd, becauſe the 
Plaintiff has Remedy at Law; if it be not void at Law, 


there is no Reaſon to relieve the Plaintiff here againſt the 
Defendants ; the Creditors, who are Creditors, as well as 
the Plaintiff, and before him, for he was no Creditor at 
the making the Deed ; and they-are Creditors more to 


be favoured in a Court of Equity, than the Plaintiff 3 


for they are Creditors for Money lent and paid, or Wares 


which ſounds in Daina ges for a Tort. Aan 
IJ was ſaid for the Plaine; chat if there had' ben | 


have gone to Law; but even then we mig 
here, for this Court has a — FaR with che 
Common Law; | ener this Caſe is, and as there are 
many Creditors, where ſome Debts may be good,” and 
ſome bad, woduat go on here, for where there are ſe- 
vera 2onliderati W EY br 
E e +; 0 
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How a Guar- 
dian is to be 


will ſupport the whole Deed at Law, but not ſo bo 
and there js no Difference. between a Debt- by Contract, 
and a Debt founded upon a Tort. 
WITS Thee Deed is not fraudulent, either in Law or 
Equity for ſuch Debts as are named in the Deed, the 
_ Flums was no Creditor at the making of the Deed; and 8 
tho' it were made with an Intent to prefer his Real Cre- 
ditors before this Debt, when it came afterwards to be a 
Debt; yet it was a Debt founded only in Maleficio ;| and 
therefore it was conſcientious in him to prefer the other 
' Debts before it; but the Plaintiff may have an Intereſt 
in the Surplus, "for the Payment of Debts, provided for by 
the Deed, let him declare, if he will Controvert the 
Debts, and come in upon the Surplus after the Debts 
mentioned in the Schedule, or appointed within 10 mw 
purſuant t to it, are ſatisfied, 


. Loyd verſus e 


HE Deren npde in iche Court of Gay in 
this Caſe, having been reverſed by the Houle of 
| PR, 27 Jan. 1697, without any further Direction; 
and upon the Appellant's Petition, 24th March 1697, a 
further Order made by the Lords, that upon the Appel- 
lant's paying to the Anda or into the Court of Chan- 
cery for his Uſe, they ſhould be put in Foſſeſhon of the 
Eſtate. Wo; OY” 
Ihe Appellants 8 to che Cour of Chancery for an 
Execution of that Order (the Reſpondent,” who was an 
Infant, being gone beyond Sea, oy his Mother, who was 
his Guardian in this Suit, being dead) the Court {aid, they 
could do nothing in the We till a new Guardian were 
appointed; which, as it was ſaid, could not be but by 
bringing the Infant into Court, or his praying a Commil- 
ſion to have a Guardian aſſigned him; and upon ſearch 
the Appellants did not find any Precedents where a Guar- 
dian bad been otherwiſe aſſigned; and tho the Reſpon- 


| dent's Father had, by his Will, named other Perſons 0 


PS 


8 


receivers might be ap 
and the Overplus to the Appellant. . $2 W 50 
ſhould be made in the Court © of Chancery of the Miſma- 


bs his Gua 1 1 AQ 75 9. pom Death ” Dk wo — 


before his Age of 21; yet they (tho they ated in 
other Matters) would Ne in this. 
Wherefore the Appen petitioned the Lords, That 


pointed to receive the Rents, and 


t the Intereſt of the youp L. 


pay thereout ro the Reſponden 


Upon hearing the Petition, the Lond aud proof 


nagement of the Eſtatz 3 and that the 3 named 

in the Will ſhould be decreed to Name a fit Receiver, and 

if they would not, then the Chancellor to name one. 
Accordingly an Order was afterwards made by cho 


Maſter of the Rolls, in the Abſence of the Lord Chan- 


rellor, for a Receiver to be ak by a Maſter, who 


; ſhould give — as _ 
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Termino S. Hillarii, 


In ConrA CancELLarre. 


IF Willis verſus Fineux. + 
hart 9 Pierce being ſeiſed in Fee of deviſed 
der over, it to Pierce Fineux, the Father, for Life; and after 


Coe by to Pierce Fineux his Son in Fee; and by the ſame Will 
Fine, and deviſed 400 J. to Pierce Fineux the Son to be paid at 21, 
making 2 and made Pierce Fineux the Father (who was her Brother 


Mortgageffor nd Heir) Executor, and died, leaving 2000 J. Perſonal 


which on 
Haide Aſſets, and Pierce Fineux the Son an Infant. 
— 2 the Mortgagee having no Notice of the Will, had a Decree to hold, during the Life of 
the — or; and the rather, for that the Mortgagor had made an Affidavit, that there was no 
Will, and that he was Heir at Law. | | | he ich 
Ihe Father ſpent all the Aſſets, and made a Leaſe for 
Years of the deviſed Lands to one John Robb, by Way 
of Mortgage, for ſecuring 200 J. borrowed of him, and 
covenanted in the Deed to levy a Fine to the Mortgagee, 
fot corroborating the Term, and declared, that the Uſe 
of the Fine ſhould be to the Mortgagee for the Term, 
and after to Fineux the Father, and his Heirs; and a 
Fine was levy'd accordingly to Robb, and his Heirs ; and 
the Mortgage was afterwards transferred to the Plaintiff's 


Teſtator Fineux. 


| In a Curia Cancellarie. 


"The: Son came of Age, and brought his —— 


the Forfeiture committed by his Father, by levying the ; 


Fine, and recovered ;- ann Ping N this 
Bill to be relieved. 
The Maſter of the : 
ſhould. hold and enjj © Son, | 
of the Father, and the Father to 2 pay Colts, — be 
forecloſed, unleſs he paid the Money. 10 
Note, The Father on making the Mortgage, had made 


N Wo? 


Affidavit, that Urſula Pierce died Inteſtate, tho he had 


proved her Wall long before; and | 
Incumberances upon the Eſtate.” ; 


© he ne ; of no 


Jackſon verſus F 2 
portion was diviſed to a Daughtet to be raiſed out 


21, the ogy” marries, and dies before 2 1, 
a Child. ET 


* 87 


it May , be 
paid at 22, without ſa E L124 the Dau Sri hk | 


Marriage it. was' due, Marriage being 
Pon ie. That the Portion was not to be 


_ raiſed, nor was ever due, becauſe ſhe died before the 12 


Time of Payment; and the Marriage in this Caſe is no 


more to the Fayment, than any other Thing would haye 


been; and tho? it might have been more reaſonable to 


| have had the Teftator to have limited it to be paid at 2 , br 25 


or Marriage, yet be has not ſo done; and the Court 


muſt judge according to what is done, and not according 


to what had been more reaſonable to have been done. 
cur. Let an Account be taken of the Eſtate, and then 


the Court will give its Opinion, but my Lord Chancellor 


inclined ſtrongly, that the Portion was payable, and laid, 


che Reaſon of all the Caſes go that Way; for the 15 
upon this, that there Gal 
ae A AY e 


no Marriage, uu did 
of the Porn 
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of a Real and Perſonal Eſtate, and to be n 12 at 3 IM F 
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In Crit CANCELLARIE. | 


# 4 Af # 


Cale 97 . ik Lenſes. 


If one be ta- FENDANT. who. was a Fame 8 was 
Attachment, taken upon an Attachment for Nonperformance 
wm Of a Decree, = the Officer refuſed to bring her before 
Execurion3f- the Regiſter to appear, but carried her to Newgave, and 
Fade both. now ſhe. mov'd the Court. that ſhe might r before 
— de. the Regiſter, and be diſcharged out of C tody ; and 
Liſter, he | is the Queſtion was, Whether by the Courſe of the Court 
—_— ſhe is to be diſcharged ad her appearing, or to an- 
auGrer the ſwer in Cuſtody ? 


Int 
ries at 25 not n and if * te continued: in Cut, che Contam Medien _— 


ing before 

It was agreed, that upon an Artachment 3 in. 8 
ſhe muſt be at large upon ber appearing, but the Plaine 
tiff's Council aid it was, otherwiſe in Execution; hut 
all the Regiſters and ancient Practiſers were of Opinion 
that it was the ſame in both Caſes; and Mr. Guida the 
Regiſter cited the Cale. of ane Spain, who was taken up 
for not. payipg 891. and diſcharged upon appearing, and 
that upon Debate; but on an, Attachment in Execution 
the Sheriff may infiſt upon Security proportionable to 
the Duty, but in Proceſs it is only 40 J. Penalty; and 


upon 


2356S 6 3 ES i d ee Ry e noe Ys 
8 eh the ces wes IE Youu 11 OLE 5 - ; 


upon appearing fb jonas be — and not to b Mikeer 
in Cuſtody, tho the Interrogatories be filed; and LY 
the Regiſter's Certificate that the _ has Sheet" 

Sheriff 1s to deliver up the Bond. Aa I 
"The: Maſtbr' of che Kolb Ind tber 0. 


18 u 
a Difference between a Contempt to tlie Honor of the 
Court, and the Breach of à Dectes 3" upon the firſt tlie 

party is td awer is Vnculii but not Upon the” — 

ſo ſhe. was diſcharged (but Interrogutories he yen" : 

ſhs eue ade d en dne M Ne e er fad com ad 
mu 1 e * WR wok TA = "OO ARS OL JUL 8 | 


1 — ; 
Wi, wo wil vom Sh ball 1; Hh 


* Ac eilte 


e de Oh miſſtort | 
table Uſes; and Exceptions were taken ket 100 5055 
now Gn 68 ef dhe Maſter of the Rolls," hd 
woſi of the Burr were of Opinion, tit by die Sta- a Une | 
tute of Bi the Maſter of the Rolls thay Rear Appeal, 
asg the Chancelfor may, 5 and may hs Dectee And Roll, Rolls, by 
give eee che Statritè "only Stn 2 
the ch but Mr. Edwards the Regiſter ſaid, it Aru: 
had always been an Exception, and therefore the Maſter 3 
of the Rollt would do nothing in it. deren, 


Shute verlus Sbute. ace cn 99. 
H E Eill was to > have Dower 4 Ras 1 Divorce 4 


Real Eſtate, and a Share of his Perſonal Eſtate 1 
for herſelf and Child by him, he dying inteſtate ; and Ferse 
_ Adminiſtration granted to another, becauſe there was a M wour 
Divorce between her Huſband and her, 4 menſe & tboro. in = 
l are Cour gran her Aditi, 2828 
' Miter of the Rolls,” As to the Dower, w whether you | 

are intitled ta it, go to Law, there being no Impedi- 


ms | and therefore as to that, the Bill mul be diſmiſs d. 
The 


18 


777 7 ermino 0 Paſchs,) 1700. 2 


The granting Adminiſtration is in the Eccleſiaſtical 
Court, but the Diſtribution. does more propely: belong 
to this Court; but ſince i in the Eccleſiaſtical Court ſhe is 
not ſuch 2 Wife as is intitled to Adminiſtration, J will 
decree no Diſtribution, therefore the Bill muſt be diſmiſſed 
as to that too; and if you can repeal mn pou 
will then be intitled to Diſtribution +1 |- 


Note; Friday 26 of April, 1700, the Bel: C Jerſey; | 
principal Secretary of State, was ſent to fetch the Great Seal 


from my Lord Chancellor, bur having no Warrant in Wris 
ting to demand it, my Lord Chancellor refuſed to deliver 
it; but the next Day the Secretary came with a Warrant. 
ad then the Seal was delivered to him; and Sunday the 
5th of May the Cuſtody thereof was committed to the two 
Chief Fuſtices and Chief Baron, with a-ſpecial Commiſſion 10 
ſeal Writs ; and they ſat at Serjeant's-Inn the Monday fol- 
lowing to ſeal Writs ; and the 1 be of the Rolls ſat inthe 
Court of Chancery zo hear Cauſes, by Virtue of a Commiſſion, 
in the uſual. Form to hear Cauſes in Abſentia Cancellarii; 


and afterwards the Cuſtody of the Great Seal was given to 
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Ball verſus Red ent tas, 
os A 2 * l for Life of 128d. Ft "Pu 
as to part to his Wiſe for Life, for her Jointure, the Husbard 
then to the Heirs Male of their two Bodies, acknowledges an Ng 
a judgment to the Plaintiff, and then enters into Co- SIM 
venants wich & that he and his Wife uud join in a — un 
Fine, which ſhould. be in the firſt Place to J. 8 and his Ee Tail, . 
Heirs by Way of Mortgage, for ſecuring a Sum of Mo- 21 50 
Ye 2255 — the Huſband for Ls „ — A the Wife for gan Hue. 


band for 
Tai . 
vi 14 accordingly : 


vols STE Contleraio 4 * Vahr paring A 
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And there were CN 
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mm 1. 38 
* of chat Martisge, who were likewiſe De- 


fendants. * 16m to Irans q „i 80 b not 1 lia 


31071} 4 Plaintiff 


R to t 19 52 of them two in 8 
and à Fine was le- L, ke 
other Incumbrances de Be, 
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"Flaintiff brought his Bill to be let into the Benefit of 
his Judgment, paying the Mortgagee what he had really 
paid for. that by the Fine; the Eſtate Tail was barred, 
and the Judgment let in, and this Settlement on the 
Daughters was, voluntary. . , » 

Twas admitted, that the Fins had barred the Bllate 

Tail created by the firſt Settlement, but inſiſted that the 
| Daughters were Purchaſors by the Mother's joining to 
barr her Jointure, and letting in the Incumbrance; and 
that that Conſideration did extend to the Eftate of the 
Duden as well as her own. 42 
My Lotd Keeper was of Deine that this might 
have been made a good Conſideration for both; but it 
was not expreſſed in the Deed to be any Conlideration 
for ſettling = Eſtate upon the Daughters, but was a 
voluntary Gift of the Wife to her Huſband, and there- 
fore the Daughters Eſtate muſt be taken to be voluntary; 
and ſo a Judgment Creditor ought t to 2 12 is 


of this Court before chem. | 
Caſe 101, Spicer 1 0 e 
n HE Plaintiff had ſeduced his Wife's Siſter, he 
Wife Ster, had ſeveral Children by her, and had given 1 her 


and had fre ſome Bonds for Payment of Money which were intend- 
by her, and ed as a Proviſion r her and d Ellen, and after- 
Fonds for wards gave her a Weekly Allowance : One of the Bonds 
Maney, as was put in Suit againſt him, and he brought this Bill, 
N. dere ſuggeſting that the Bonds were not given for Money ent, 
Children; Or any valuable Conſideration, and beſides that they | 
Fonds being were ſatisfied (meaning the Weekly Payments) and upon 
bovzhr « the Defendant's Anſwer, and F note * 1 
Bill, ſuggeſt- appeared ut ſupra. 1 | n 08 06! 161443 


ing that the 
Bonds eee give fr no e ht dun with oo © 


OATH 4 * 1 
My Lord Keeper 


ſud he could-db noobs againſt the 
Bail then decree the Payment of what was due on the 
Bonds for Principal r with good Coſts, * 
. n 


In Curia Cancellaria. 1 I 2 


ſhort Day, or elſe the Bill to be diſmiſſed wich SY 
and ſaid "wa DRE he. could do n e Ten 


Seering verſus Lym & uv & Field & a 0 No = 


Efendant gare Seuritg in the uſualManner, to * A Miſtake in 
I, the Order on Hearing; and then a Decree was un * . 


| made, and a Report upon it, and the Recogniſances ſued u. nnd, thy 


gainſt Field the Surety for Nom performance, who pleads Sury, who 
in — that there was no Order on Heagpgy they cognizance.. 
reply, and ſet forth the Order on bearing the 
Order for | confirming Nif, and the Order ſor making 
that abſolute; but Defendants rejoin, that in the Title 
of the two laſt Orders the Words & ax were omitted; 
but the Body of them was right, and ſo they were not 
Orders in that Cauſe; yet on Motion the Title of the 
Orders was amended by Order Ni, Cr. 
It was now inſiſted that they ought na nl 
Defendant, who was but a Surety, and cited the Cuſe of 
Northeort verſus Northcote. this Term, where on a Decree 
againſt Baron and Feme, all the Proceſs of Contempt 
was right, till the Serjeant at Arms, and the Order foe. 
that was only againſt the Baron, and ſo was the. 
ſtration; and after the Husband's Death''a Sequeſtration 
went againſt the Wife's nene, 22007 was mel ce e 120 — 
amended, but the Party could not prevail. ME. 
On the other gide it was ſaid, cthad this was only t 0 n 
Cletk's: "Miſtake, and as tu carry: on he Juſtice of the -- 
Court, and therefore ought to and cited! 
the Caſe of Earl and Earl th Term here 28 _ CE: 
oxder'd to be filed after;:to Ap INES = puny aten 
really made before the ng? 9s the Orden N 
r was mate abſoluce in tho i pri Gul. of 
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16 - _ _De Term: 7 Trin. 1760. 


Caſe 1. - Poder verſus 2 


| Mortgagee Rey Gaſcoigu, in 1641, made a Mortgage in Fee for 
rhePrdfteare H 300. to Gilbert Cooper, of Lands of about 30 l. per 

th auler rhe Ann. = 1652, the Mortgagee took Poſſeſhon, and in 

Intereſt, yet 3669 deviſed the Lands to Anthony Cooper 3 in 1686, the 


fall nor: not car- Deviſee brought a Bill to forecloſe, to which the Defen- 
e dants pleaded a Settlement prior to the Mortgage, but 
— oe that was found to be fraudulent; and the Wife ef the 

| Mortgagor had recovered a third Part as Dower: againſt 
the Mortgagee, ſo that the Profits did not anſwer the In- 
tereſt of the Money, which was then 8 J. per Conti and 
there had been Infancies on. ne Plaintiffs Part for _ 
ral Yea a! ©: 

' Maſter of the Rolls. The | Phintif muſt india and 
dhl pay 81. per Cent. only to the Time of the Ordi- 
nance ot Parliament that reduced the Intereſt of Moneys ; 
2 tho che Profits were not ſufficient to anſwer the In- 


— 


5 2 rn TROY 
nn —_ £63 4:3 at: 1 * { 1244 Neg 48 
3 14 1 1 * 
ö nen 

Caſe 104 Dev Eton PPE: Sub jim £ Jon 

1 ae ee 
 {1gva1c SMS | i 241-2 12 Hob 4 1678-128 
Serge Tana Eno, hadithree n Benjamin, Randall and 


ment admit- * David, and the th of Oſtober, 2 Car. 1. made'a' Set- 
Eridence of tlement of all his Lands to the Uſe of himſelf for Life, 
Remainder to the Uſe of his Wife for Life, then as to 
Conveyance Part to the Uſa gef Benjamin and the Heirs Male of his 
Giant 20 le. Body; Remainder to Randall and the Heirs Male of his 

Body; Remainder d the Heirs Male of his 
Body: And as to the other Part, to Randall and the Heirs 
Male of his Body; Remainder to Benjamin and the Heirs 
Male of his 75 Remainder to David and the Heirs 
Male of his Body: And as to other Part, to David and 
the Heirs Male of his Body; Remainder to Benjamin and 


Cd 


OT 


Daughters were his — and _ — 1.1] 


5 al ria Concellarie ol :# 9 1 17 
2 Heim Male of tis Body ; Remainder t6 Randall and 
the Heirs Male of his" Body; win Remainder: of w_. 
r to Thomas in Fee. 
Benjamin was a Lunatick, mak n „Aue Male py 


| nd two Daughters, Fane and Anne (Defendants): Ran- 


dall died without Iſſue; David * Iſſue David the 


Wer d and John the Defendar who. married: "_ 
he eldeſt Daughter of Benjamin. | fil 


NY 


20a exhibited his Bill nn ako. and Jobs, 


June his Wife, ſetting forth, that Thomas his Grandfa- 


ther had made ſome — whereby Part of the E. 
ſtate did then belong to bim. and charged that the Set- 
tlement was come to the L r 
A a Diſcovery i 216 

Jobn anſwers, and ſets forth that be bad ſuch vw" 
ment in his Cuſtody, and ſets forth the Limitations to 
be ut ſupra, but that he could not part with i it, becau 
he was adviſed it did belong to Benjamin. 

The Cauſe" refted upon this Anſwer: cond ven 


wat Benjamin died without Iſſue Male; and his {ai two 


— 


* 


the Gramdfather. io wm 5. pes eee e tat 
Then the Plaintiff mended his Bill, NO RT Th 


_ and charged further, that in the Settlement by | 
there, was 4 Proviſo, that if ang of his Sons 
died 5 de 40 that the Land ſhould come 


to v. of the 3 * — pay to the 2 3 2 
al Fahy — — ry he. 
not 2 the Limitations of Settlements, and that 
he does not know: whether he had ſet them forth 24 
in his former Anſwer, that he knew of no gther Sti - 
— but what was mentioned in his former 5 -- = 
which he had ſeveral Years fince delivered GRIN 
ace e It... ES ADS ie es I En: 70 


5 
* 3-4 


N 
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De Termino G. Trin. 1700. 


| Fes his Wife anſwered by berſelf apart, and Anne 
aniwered, and by their Anſwer inſiſt upon their Title, 
as Heirs to Benjamin, and deny that they ever ſaw or 
heard of — — Themes the. (Gepne: 


father. | 
- The: Plaintiff had renewed a Counts apart oficha Dog 
. ets DRE nd nei aA | 
in the amended Bill; and there was ſame Proof that 
ſome Part of the Land had been ſold by Randall, .and 
* accordingly , but no other Proof of the Set- 


Gab it was inſiſted, chat the Huſband's An- 
n whereby he had confeſſed the Settlement was. no 
Evidence againſt his Wife ( being in a Matter of Inhe- 
ritance) 41 that without other Evidence of the Settle- 
ment they could not make Uſe of this, which they 
pretended to be a Counterpart, yet the Maſter of the 
Rolls decreed a Conveyance to the Plaintiff, and an 
Account of the Rents and Profits; and on Appeal 
this Decree was confirmed by my Lord Keeper, who 
thought, as this Caſe was, the Counterpart would of it- 
ſelf be Evidence _— at Low of. tha Sorclement 


ine A at | ig 


Burnett verſus ——. 


E Plaintiff's Father had married che Defendant's 
— Aunt for his ſecond Wife, and ſhe was intereſted 
fn in veral Mortgages for ſeveral Sums of Money, amount- 
Sent ing in all to 32004 (which was her Fortune) among 

2 Fuchad orf Which, one was a' Mortgage in Fee for 1400 l. from her 
Faden Brother" che Defendant's Father; — 7 — the 


Proven or Plaintiff nice Was a Sram 97 Forran)'e: executed Ar- 
ticles 


their Iſſue | 

the Wife Ls Idue; the Hugband takes Adminiſtration m woes, and by Will deviſes this 
ae and dies, On a Bill broug t againſt the Adminiſtra- 

| 8 Relief, gd g with the Defendants. 


ens © 


and other Sons of the Marriage in Tail Male, with a 
Term to Truſtees to raiſe Portions for younger Children; 
then to the Heirs ef the Body of the Wife, and then 


Burnett the Huſband died, but before his Death made 


were his Children by 


n 


In Curia Cancellari. _ 


; * 
„ 


ticles between himſelf of the one Part, and = — "i 
Wife's Relations of the other Part, whereby he agreed 
that he would take but 200 L of his Wife's — to 
his own Uſe, and that the remaining 3000 J. of his 


Wife's Fortune ſhould be inveſted in a Purchaſe of Lands 
which ſhould be ſettled to the Uſe of himſelf ſor Life, 
then to the Uſe of his Wife for Life, then to the firſt 


to the right Heirs of the Husband. 
The Wife was no Party to theſe Articles, — for 


after died without Iſſue, ſo that all the Remainders 


mentioned in the Articles to the Huſband's Remainder in 


Fee were ſpent, and the Huſband. ſurvived and. took Ad- 
miniſtration to her, and came to an 4 with Nin 


naſton the Mortgagor for the 14001. and he promiſed 
within three Months, and in Conſi- 


to pay the Money 
deration thereof had an Abatement of 500%. but be did 
not pay the Money at the Time; and1before it as paid 


his Will, and thereby deviſed this Money (after Debts 
paid) to be equally did Cm the, Flaintiſſa uh 

Adminiſtration * banc von, Nc, to the 83 Wife 
was granted to the Defendant Mills, and the Queſtion 
was, Whether theſe Articles made by Burnett after his 
Marriage, were ſuch an Alteration of the Property of 


the Wife's s Money, as. that the Husband had Power to 
diſpoſe of it by his Will, or whether it belonged to the 


Adminiſtrator de bonis non, Nc. of the Wife and, was to 


be diſtributed amongſt the next of Kin? 93 ils 191 4d 


For the Plaintiffs, it was. argued, that tho this Mort 
gage were an Eſtate of —_— in the Wife, pet be- 
ing but a Security, for Money, Conſideration of 
e only, and e 
cutor, and not to the Heir, and eee 


band without his Wife, as other Chattel 
| Intereſts 


. ene *. ad is 1 —— n 4 nnn oye * TRY Fart DI Es MPSA, .» 


De Term. 5 125 1700. 


would have made it good. 


— wy bers a; 4 und Nobody can deny . {i 


a Husband can affign over or releate a Thing in Action 


of his Wife's; and the Wife's Conſent or joining in the 
Articles woeld not have alter'd the Caſe, for of the P Per. 
ſonal Things of the Wife, the Husband has a diſpofi fog | 


Power without her Conſent; ; and if this be not a g 
Diſpoſition, then neither the Huſband nor Wife, or 


| both, can after Marriage diſpoſe of a Perforalty ot the : 
Wife and whereas it has been ſaid on the other Side, 
that there is a Difference between a Temporary Intereſt 


and an Abſolute Intereſt, and in this Caſe the Intereſt 
of the Huſband is only a Temporary Intereſt, that 
Diſtinction is of no Force where the Diſpoſition is made 
during the Continuance of ſuch Temporary Intereſt, as 
it was in this Caſe; and it's not the ſame as if it had 


been 4 Diſpoſal by Will, which tis urged would not 


have been good, for chere the Intereſt of the Huſband 
is ſpent, nd the Wife in by Survivorſhip before his Will 


can take Place; as if there be two Joint-Tenants, and 


one deviſes his Mojety, and dies, this Court will not 
help againſt the Survivor; but if in his Life-time he had 
agreed to aſſign over, though voluntarily, | This Courr | 


1 
. 


On the other Side it was urged chat they had wh Lia 
with them, and no Reaſon for a Court of Equity to in- 
terpoſe; chat the Articles were after Marriage, and vo- 
luntary, and that the Wife had done nothing to bind 
herſelf; that the Huſband, notwithſtanding the Articles, 
might have ſold or aſſigned ; or if the Articles would 
have bound him, yet they eoull not bind his Wife, for 
he can only bind her by executing his legal Power, viz. 


by releaſing or receiving the Money; and his Power 
Was but N ary, and not Abſolute, and he had made 
no farther Di 


ition during the Time he was Admini- 
ſtrator to his Wife; that eee theſe Articles, 


_ the Wife muſt have joined in Suit for this Duty, and the 


Benefit of it wou'd have ſurvived to her; and the legal 
Intereſt of a Feme Covert cannot be bound, but by 2 
ieee A 


SE ITS 


* NET EU ee 33 


N 946 uf dn it rr” 


my WW Curia 


Cancellg 


ria” e 


r 


7 


Fine, nor * the equitable Intereſt without a . 3 : 
General Egerton s Caſe was cited, where a Mort- 


Major 
gage went to a Wife ue ſurvived and a U wheiir 
was ſaid that a being deviſed to a Feme Covert; 


and th 


Commulſioners, aſſigned over this Legacy; "1 
Bankrupt died, en the Wie burn | 
have the 

Lord Keeper. 
Wife's for a valuable Conſideration, this Aſſignment will 


not bind the Wife if ſhe ſurvives; and fo tis in this Caſe, 
for the Wife | claims Paramount ; if one -Jollitenant 
grants a Rent · Charge, can the Grantee come a the 
Survivor to make it good? Surely no: Perhaps an 

ment to aſſign might be otherwiſe, tho I think it would 
not : Here 1s. but the Act of the Huſband with - 
out any Conſideration, 
let the Bill be difmiſüd. ene 55 
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| Legacy 
her Husband afterwards became a, Bankrupt, and the 
the 


If a Huſband aſſign © Yd f ts 


ure the Plaintiff have no N 
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Caſe 16. ' Bytes 1 Foſter. 


Deviſce fer a Rue by Will deviſes an Annuity Is 100 51 
_— Ann. to A. his Father, for Life, > be iſſuing 
Ann. to be out. * Rents and Profits of Black Acre, and to be 
e abs Rea paid half Nearly, with Clauſe of Diſtreſs, and deviſes 
wo rot: of yy White Acre, and i Black Acre charged with the ſaid An- 
were worth nuity to the Defendant, his Nephew, and his Heirs. 
ck Power of Dilley avs guy Sn and by Will deviſes the Arrears of the faid Rent 
A. entered into Black Acre, and received the Profits till 
his Death (which was five Years) not being ſufficient to 
Anſwer above 50 l. per Ann. of the Annuity, and then 
by Will reciting the Annuity in Arrear, deviſes the {aid 
Arrears to the Plaintiff his Wife, and made her Execu- 
trix; and ſhe inſiſted, that this was alſo a Charge on 
White Acre by the laſt Clauſe (but that was given up) at 
leaſt Black Acre was chargeable, and the Plaintiff ought to 
hold over, becauſe the 100 J. per Ann. was to be ſatisfied | 
before the Defendant had any Thing. 
On the other Side, it was faid, that the Deviſe of the 
' Annuity out of the Rents and Profits, Ge. could at moſt 
afhount but to a Deviſe of the Land * for Liſe; 


tho 


„ 


. R Coins -- 223. 
— — 2 — OT SENT dn — 
tho if it had been a Sum in Groſs, it would be _—_— MN 
_ wiſe, that it was a legal Charge, "and the Plaintiffs Re. 
medy was by Diltreſs, if that was not barred by. Hs Sorry, 
which was bs own Füult. DE I Pe 
But it was decreed for 0 Plaintif; Gi 155 wht Was © 
plan, that his Father ſhould have tov 1. per Anm fot 
his Proviſion, that a Deviſe of the Rents of Lands is 
the ſame as a Deviſe of the Lands themſelves; and it's 
the ſame Thing alſo as to the Profits; and there can'be 
no more iſſuing out of Lands than the whole Value, and 
the Court will decree a Sale of the Lands tö raiſe aa 
sum deviſed out of Lands for Children af ſuch an 7 . 
if the Profits will not do it, and the Deviſe of Black Acte TP 
(charged with the faid Annuity} charges it in his Hands 2 Mn 'F 
by the ſaid Words, for i could not be charged 8 . 


el res Thornagh, & Un & ct 


F Bill was to have the Defendants St 
Aunt and Heir to Sir Richard Earl) join in a 
Sale of biy Lands, which he had deviſed to the Plaintiff... 
(his Uncle by his Mother's Side) c ged with MO 
of his Debts. Thornagh's Bill was to ſet aſide the Will, + 
as obtained by Fraud and Circumvention, and to have 
the Deeds and Writings. fa 

The Court was clear of Opinion, that a will wall win a" 
AS A Deed may be ſet aſide in this Court for Fraud and N 
Circumvention; but that no ſuch Thing was made out 1 

in this Caſe, but the Heir inſiſting on it, it was directed Fraud com. vob 
to an Ifſue deviſavit vel non; and the Bills to be retained,” * Ns 
in the mean Time; my Lord Keeper was alſo clear of e 
Opinion, that if a Ver ict went for the Will, the Heir, | 

tho a Feme Covert; 1 be e to WY a TIP F 
and join in the Sale, 2-5 by ä 
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CCF r be | 
1 TVo jointenants of a Church Leaſe, one whereof 
One Jointe- 15 r | | . 
nant makes being taken Sick in a Journey, to ſever the Jomcure, 
Git of his and provide for his Wife, ſends for the School-Maſter of 


Gift of his | | | 
Moiery to his the Town (who was the only Perſon, he could get to 
Proviſion for ome at him) and acquainted him with his Intentions, 
her, and witn 0 

Intent to and deſired bim to prepare an Inſtrument for that Pur- 
ſever the | poſe the - chool-Maſter drew a kind of of " Gift of 
2 0 7 ww . 

being made the Leaſe from the ſick Man to the Wife, which he exe. 
| herſelf, and cuted, and died; and this being to the Wife, and void 
TL an in Law, ſhe would have made it good here, but was diſ- 


| fideration, 
Equity cannot relieve. _ F 


ger (ulcheſter verſus Arnot.” | 
my „ J EsskB of a Prebend makes an under Leaſe, and 
— un- the Leaſe being pretty far ſpent, he requeſted the 


der Leaſe, | Tenant to ſurrender, to enable him to renew, and offered 


— — to give any Security to grant him a new Leaſe for ſo 
the Leſſee re- many Years as he had to come in his old one; but the 
fubog © ur Tenant was obſtinate, and would not, unleſs his Land- 


render, in 


Jen to ea lord comply d with ſome Demands of his, upon which he 


able him to a ; ' 
＋ the brought this Bill to enforce him to a Compliance. Fl 
5 But my Lord Keeper ſaid, tho it were a Benefit to tlie 
| Plaintiff, and no Prejudice to the Defendant 3. yet there 
being no Agreement in the Deed for that Purpoſe, he 
could do nothing in it, and likned it to Bills of Confor- 


mity, and Bills for incloſing a Common, in which Caſes, 
if one will ſtand out, they cannot be decreeu. 


then he goes into Service, and dies, there bein 


rs 4-4 ane 4 the Defendant to pay according to the 


Ini 5 9 


AM Inberiritos2 und Nl Tegen is deset e a8 fall 
the — becomes Receiver f tlie Kings 
Revenue; he is liable; From the Tinze of his becoming, 0 NY 


Receiver and che King hall have the Benefit of the Term 


4 per wy 15 1 
but if the Term bad heir Mortgage te one; who hae 
no Natice of its attending the Inheritance,” he . h 
have held it gainſt Ki epo 9 Nr 


PAIR eq} hag, 207 20 ELLA ry EY: v9 ELON £87 224 t ks 


14, to. bs: 


S ils + 


Attorney irrevocable to the Pliint LS 
d Pay as ſhall after become due to him; 11 80 PAL. 


Time of his Death Wages due to Pim: THe 


this: Bill to dave an Account and Payment of che Wages, #4 dis, thi 
and 3 bade a Satisfaklion N bis Debt Fee 


. 
£ 


EE ee es nk wat ing La: 
he Ru us bf Opinion; that tho 
4 bad vows Wages due at making of the Letter 3 
Attorney; yet he could not bee the Wage to 
the Haintiff -againſt-che-reſt- of the Credo e _. 
as this Caſe i is; therefore decreed the —_ to go to 


7 


but diſmiſsd xg gilt dg te the ds! 


« gar 12428 bud ova 3 (on, 2} Mg: Th 


pA * f * 
gert su I e 27 ' 6 Mt 
DAS 900 t MT rt O18 "bo 1 5019 


4 61 Al N. fc * dran . bun vAy EY 

5 Wy AN! FK 8 * ob tris 8 

4 5% Der aun « to Sn * — | ; 
tes WR | | 1 4 


„ - "De . Teh. 1700. 


ne 0 Champernoon verſus Gulbs. 
2 Vern. 382. | 
2 2 | Rent Charge was granted the Plaintiff, wich 
2 Clauſe of Diſtreſs, — a Covenant in the Deed, 


chat the Land ſhould be liable to the Diſtreſs; the Grantor 


of = died; the Defendant, who thereby became Owner of the 


and Cove- 7 4 was an Infant, and bis Mother, under whoſe 


nant that the 


Land onde Guardianſhip, he was, ſuffered the Rent to run greatly 
the Diſtres, in Arrear, and ſeveral Suits were Re at Law; and 
ent- hug by Reaſon of the frequent Diſtreſſes and Suits, it was 
ng ny v difficult to get Tenants for the Lands, and the beſt was 
and no Di- not made of them, nor ſo much Cattle kept on the 
lad co che Lands as elſe would have been; and after the Defendane 


Land Gas came of Age, the Rent for the Reaſons aforclad- N 


nanted; yet 
the Court more and more in Atrear. 150 


ee eee. 
The Plaintiff pretending, that no ſufficient Diireſs 
could | be, had on and brought this Bill to have a 
Decree to hold the Land till he ſhould. be: fatisfied j and 
that the Land. might be decreed to ſtand charged with 
the Arrears and growing Rent; but the Bill was diſ- 
miſs d, becauſe it did. not appear, that there was any 
| Fraud in the Defendant to prevent the Plaintiff of his 
Legal Remedy, which * note, this Court to give 
him another. | 
The Plaintiff petitioned for a Re-hearing, . the 
179th of July the Cauſe was heard before the. n 


Keeper. 

_*Twas ſaid for the Plaintiff, that if the Rent had 4 
granted without any Clauſe of Diſtreſs, or other Remedy 
at Law, he might have had Relief here; and ſhall we be 
in a worſe Condition, becauſe ſome Remedy at Law is 
provided, tho? not a ſufficient one, and the Caſe of Dr. 
Thorndyke and Allington, 26 Jan. 18 Car. 2. Morgan 
verſus Cough, and Morgan verſus Heros, were cited, where 


there was a Deviſe of a Rent, and no Remedy at Law, 


2 and 


Wa "uſt 2 ed. F a FA 

i DES" . 
Me ORE” 

8. 15 f 21 N 


and Poſſeſſion of the Land was decreed here; and twass 
| where a Bond has been entered into, with Condition 
8 Lands, * Court l Wa the Con- 
veyance, tho the Parties Dre 
Damages. K aq 1 FITa, 428 Wangen by oY 
On the other side, it was urged, that the cited 
were not like this here; you aſk'to alter che Nature of che 
Thing which is a Rent, and a certain fot it 
Diſtreſs; and you aſk the Land, inſtead of the tent; ar 
if you would Have us decreed to ſet: out a Piſtreſ ſuſſicierit 
to Anſwer all the Arrears; it is the Tame Thing as a De- 
cree againſt" us to pay the OT I ATT arc 16 
Julie de decreed'to d 120326 W/ dio I 3 Th 
My Lord Keeper continued hie former Opinion 
cited the Caſe « the Earl of Warrington erſus Lang! 
Wen ee enn eee bfi 2 
; 03 een DIKNS en 30 21401 Al otic 


a 1 terback elif Knit 3 > Cue 113. 


1 mg 3145 1 
Nan deviſed Lands to 4. An B. in UE woke e 
\ fold for "the Payment of his*Debrs, and — 


Whether Bond Debts ſhould have a Preference, or 
Debts be paid Pari Paſſw? The Difference . 
the ſame Perſons that are Truſtees to nn are. gol 4 As, 
Eecutors likewiſe, and where not ſor in dhe former al be pri 
Caſe, after the Land is ſold, it is Aﬀets, even ac Law; year] 
and therefore to decree them to pay tl 4 | 

ct to the legal Courſe, would be to decree 4 De. 
Da 


My Lord Keeper took Time to conſider of it, and [|_| 
R delivered his Opinion, that Bond Debts muſt 
be preferred, and the 23 December 1700, at Powtis-Howſe, | 
in the Caſe of Bickman verſus Freeman, was a like Deere n 
and Difference. 1 . 


b 910 
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"” + 1 
* 
. 
1 
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8 bits -: 9 pd — » 2x7 bes l ods 10 oil be 

Caſe 4. i ant verſus Lord Num lagf. 
MY "Cha 4 11 1) a9} bas yownos to: 


' 10RD«-Ranelogh.-was Vice Treaſurer of. hie and and 
Sir John Champant was his Deputy Receiveg there, 
land my Lord was: indebted to him upon his, Hoount, 
ke Bon for the Money; and it was then 
ed between them, that three Fourths of — 
uld receive for ny Lord's Fges, — be applied 
-Diſcharge af the Bond but afterwards — 7 — 
Bills: on him, ſor Bums * amounted to mate; than 
all the Foeg he had / rœceived 1,40 Sir Jahn paid the Bills ; | 
and the Queſtion was, Whether, this-ſhould . be, adjudged 
n Waiver of the: Agreement by my. Lord, or Whether 
ſhould. be adjudged & Folly in Sir Foby to, have) paid theſe 
Bills; and therefote he to be allowed ng Intereſt on the 
Bond, becauſe he might have pps this Money to dif- 


charge the Rand. , + + 
| My Ak, Wa" of Opition, that the —_ 


- theſe Bille * paying of them, did) not amgung 

ny Waver or. Atteration of the Agreement; * 
fore ii Jobp'y Receipts, muſt. fink eee te 
af Bond. ttt id r 244 1 14900 bnof afar tt 
Abends“ Note, The Bond was 4 in ; England, and ſent over 
is Hagen it my Lord's Correſpondent 1 in Ireland, and the Money 
to the0Ob lade to be paid there, and it was not mentioned what Intereſt 
Mager 10h ſhould be paid; and my Lord 2 FR: of ue 
15 hen, that ir ſhould. A a, 510 701 br 


| m bye We; 99135 01 ot | ls 3 05 


Len 5. Hare verſus al. Company.” 


HE Plaintiff had a Decree againſt che Defen⸗ 
of awe . dants for a great Sum of Money, and ſerved them 


— 2 . a Writ of Execution in the uſual Form; and they 
not 


poration, the 2 
they can never after come 


next Proceſs, 
is a Diftringas, and after that a Sequeſtration, which being once awarded, they 


. After Service 


and pray to enter their Ap as they might have done on the Diftringas, which Iſſues for that 
very 1 to compel 1 the Proceſs muſt go on, 
becauſe 

which cannot 


; bur the appearing being paſt, 


eee in Fovour of Lire ca be of ao Service to a Corporation, 


. 
* 


a 

1 F eats; e AI e ente neee a 

e * 7 8 78 * e 74  X bY * 1 4 th 
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| cn 


not performing the Decree, a Diſtringas (the next Pro- 

 cels againſt a Corporation) was awarded, and 40 s. IE 
ſues returned, and after, on a Motion, a Sequeſtration 

was ordered ni, Ec. and now they pray'd to enter their 


Appearance with the Regiſter upon the D erna, "hd be 
diſcharge the Sequeſtration. BE , Qt 5 
_ *Twas urged, this might well be done; | becauſe it was 
only a Contempt, from which a Corporation ought to 
have Liberty, and an Opportunity to clear themſelves, 


as well as a Common Perſon; and tho' they cannot An- 
{wer the Contempt on Oath,” nor be committed if found 


- againſt them; yet there is no Reaſon why they ſhould 
not have an Opportunity to defend themſelves. A Peer 


{hall conteſt a Contempt, and muſt enter his Appearance, 


yet he ſhall not Anſwer upon Oath (unleſs, perhaps, for 
a Contempt againſt the Peace) and if condemned, he 
cannot be committed; but a Sequeſtration goes abſolutely, 
and a Corporation muſt Anſwer Interrogatories, as they 
anſwer a Bill, viz- under their Common Seal, 'and cited 


the Caſes of Danby verſus Lawſon, Foſter verſus Chriſt's | 
Hoſpital, Hill. 1 l N. z. and a Caſe where an Appearance was 


enter d on a Diſtringas in Proceſs for want of an Anſwer : 
And a Sequeſtration muſt not go, right or wrong, and a 
Corporation has no other Way to defend themſelves 
againſt the Sequeſtration, but this. Wa 

It was likewiſe urged, that the very Writ of Diſtringas 


S NY} 0 


is to diſtrain them to appear, and mentions to be, only 


| becauſe they cannot be attached by their Perſons ; yet 
now they would not have us appear, and the Court is 
ad faciend. & recipiend. and 'tis abſurd to fay, that 
Judgment ſhould be given againſt us, without having 
in Auſtöe.., ok DN 11275 | 0/15 rig 

On the other Side, *twas ſaid, that the Examination 


for a Contempt was for the Benefit of the Plaintiff, and 


is to be upon Oath ;/ which, if ſuch Appearances were 
admitted to Corporations, would be loſt to the Plaintiff; 
that the admitting of ſuch Appearances is only in Favour of 


Liberty, and not neceſſary to Corporations, which cannot 


LI be 


PIN?! * 
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be committed ; that againſt a private Perſon, the Plaintiff 


ſhall have Body, Lands, and Goods; againſt a Corporation, 


: Sequeſtration only; and as the Plaintiff has many diſad- 


vantages againſt a Corporation, tis reaſonable he ſhould 
loſe no Advantage, and as a common Perſon has Ad- 
vantage by appearing, ſo has the Plaintiff too; for if 


found in Contempt, the next Proceſs is a Commitment, 


which elſe would be a Proclamation,. and then a Com- 


miſſion of Rebellion, Nc. and the Caſes cited are of 


very little Moment; for theſe are of Appearances ſaid 
to be enter'd, in Purſuance of an Order, ſo not of 
Courſe; and it does not appear any Notice was taken of 
them in Court ; but they paſled ſub filentio; that they have 
now a proper Time to defend themſelves upon this Order, 
for the Sequeſtration is order'd only niſi (auſa; and they 
might ſhow for Cauſe, that they have paid the Money, 


or performed the Decree (if the Truth be ſo.) 


Cur. The Defendant's Precedents are: of no Weight, 


| becauſe in all of them, natural Perſons, as well as a Cor- 


poration, were Defendants ; and the Orders being in gene- 
ral Terms, may be reaſonably expounded; to mean only 
the firſt, and alſo. are all ex parte, and abſolute, the 


Party is not to be heard upon any ſubſequent Proceſs, 


why more upon this ? the Appearance enter d of common 
Perſons 1s in Favour of Liberty ; and the Plaintiff has a 
mutual Benefit, which here he cannot have, nor can the 


| Defendants loſe their Liberty. If you had come and 


ſhown any Irregularity, that might have been Cauſe to 
Diſcharge the Order; but ſince you do not, let the Order 
be made abſolute. 8 8 I 
Then they pray'd a further Day to be heard, which 
being granted, they appear d, and made ſeveral Objections 
to the Service. 1 | 10 
1ſt. That there were ſeveral Variances between the 


# 


| Writ of Exccution, and the Copy of it left with the 


Company ; but upon reading of them, the Variances 


appeared not to be material, ſo that Objection was 
_ over-ruled, Pg e 


3 1 e eee 


In Curia Cancellarie.._ 2 + 22 


| 99 For that the Writ of Bxdcution was hot of the 
whole Deerce, for the I Decree quod computet' was left out, 
and nothing in, but the L to pay the Money ſtated 1285 
by the Maſter's Report; 1 that was over - ruled, for 
that it's not weden _ Weit of e ſhould don 
tain any more. 1 

34ly. "Twas ee chat as Servicw! va we ebe 
Governor of the Company only, who has no Power 
over the Company's Calb, and could not pay the Money 
decreed; and *twas ſaid, the Service ought to have been 
on the Committee; but this was likewiſe over · ruled, for 
then, if the Committee would not meet, or not admit 
the Party in to ſerve them, there could be no 0 Eervice, fo 
the Order was made OR" WE Lb * 


Barret verſus Walls 40 econt. Gann. 


T HE Plaintiffs Teſtator lent William Wells 500 'F 8 

upon Mortgage for 1000 Years, react the Margage | 
Mortgagor deviſed the mortgaged Premiſſes to the De- eee 
fendant's Father, for ever, and his Heirs lawfully begot- fear, and 
ten, upon wma that he pay all my Debs, 190 that intitled to 


deem, not 
| | much was due 
for the Intereſt, is informed by the Heir of the 8 that it was leſs than really 
it was; whereupon he ſettles it upon his jet AT to fo much; thoſe who derive 
La ſhall e ea wow 90 * the Sum o 


The Deviſee * the Wet run in ele wor" theie 
being 10 J. due for Intereſt, gave. Bond for it to the 
Plntiff, and afterwards there being £001. more due 
for Intereſt, gave Bond for it, and likewiſe for 100 J. 
more due for Intereſt ; afterwards the. Deviſce of the | 
mortgaged Premiſſes died, © 1 J THY 

The Defendant his Son and Bale bent 80 to 
marry the Daughter of one Parry, he went to the Plain. 
tiff to enquire what was due on the Mortgage; and 
the Plaintiff being deſired not to diſcover the Bonds by 
the Detendant's Mother, and as it was believed be ai 

Defen- 
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de 8 Privity, ſor fear of ſpoiling the Match; "ot 
ſaid, there was only '500 . due, and that all Intereſt 


was paid, and that upon Payment 4 char, ſhe wo naar 


deliver up the Mortgage. 
Harry, upon that agrees to marry his We to BY 


Defendant, and Articles were made for. ſettling theſe 
mortgaged. Premiſſes upon tlie Marriage, and the Mar- 
riage took Effect; and now this Bill being . to 
faxe-cloſe, and a croſs Bill A redeem. | Ark 

The Defendant inſiſted, he obght to Leia Wadde 
paying the 200 J. ſecuted by the Bonds. for that, as it 
was ſaid, the taking the Bonds was Payment of the In- 
tereſt, — had turned the Debt into another Plight, 
and the Mortgage was thereby diſcharged of it; or bow 
erer, that the Plaintiff having informed Parry, that there 


was only. 500.4, due upon the Mortgage, and in Conſi- 
deration of that, he married his Daughter, and had the 


Lands ſettled, ſhe ſhall not now be admitted to charge 


the Lands, . with any more than ſhe then inſiſted to be 
due; and, that the Deviſee of the mortgaged Premiſſes 
to the Defendant's Father, was an Entail, and fo not 


chargeable with the Bonds. 
On the other Side, it was ſaid, that the WES the 
Bonds for the Intereſt, was only as a farther Security, and 


did not diſcharge the Land ; and that the Deviſe was a 
Fee. Simple, and not an Entail. 


The Maſter of the Rolls was of that Opinions as to 
the firſt, and ſaid, he inclined to be ſo as to the other; 
but was of Opinion, that the Diſcourſe of Barret to 
Parry had diſcharged the Lands from being liable to more 
than what ſhe then pretended to be upon them, and fo 
decreed a Redemption upon Payment of the 500 l. with 
Intereſt from that Time, and without Coſts. 


— c 


P 
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Tn Curia Cancellarie.” A... 


- Hitchin verſus Hub, 01. 


; Gm Rache the Plaintiff's Grandfather, ** Pl ie 8 


gage for 500 Years, which was ſatisfied, and after Man's Wike 


his Death aſſigned to Sarah his Relict (who was intitled Gel Dow: 


to Dower of bis Bflate) and died, leaving Gyles, the Plain- Sz tg in ke 


tiff 's Father, his Son and Heir; who being indebted made compence or 


his Will, and. thereby deviſed ſeveral Lands 10 , his Wife of terDowe 


held to be a 


Slveftra, but did not mention it to be in Satisfaction of e 
her Dower, and deviſed the Reſidue of his Lands to his 10: ro Har f 


| Executors till his Debts paid. 


Hlveſtra brought her Writ of Diver, ff 1 ak 
her Dower, and 220 l. Damages, the Heir brought his 
Bill to be relieved againſt the Recovery, and the & brought | 
her Bill to diſcover the Profits, and to ſet en out . 
of the Way. 1 
'Twas urged, that this Deriſe 5 OR. in a Satiafablion at's. 
of Dower, and that the Heir might have helped himſelf 
at Law, by ſetting up the Mortgage againſt her; and 
tho he had omitted to do that, yet he ought to be help'd 
here, and the rather becauſe ike is a Plaintiff likewiſe; 
and comes for the Aid of this Court to be helpd _ 
the Mortgage Term. 
Lord Keeper. Sylveſtta's Bill is only all the Truſ: 
tees of the Father, to have COL the Real and 
Perſonal Eſtate, and to diſcharge the Debts; you don't where Equity 
pretend but a Dowreſs is to be relieved againſt a ſa- W 
tified Mortgage, ſo ſhe muſt in this Caſe: Vou don't Mor: 7 
inſiſt; upon Lady Raduor's Caſe to be againſt it. The Heir ficir in Fa. 


muſt be reliened againſt the Damages till the Debts paid; 12 2. * 


let a Maſter ſes; when; ſufficient was raiſed to pay the 


Debts and Nefalkt out ef the Recovery; the Deviſe is 


not to be looked upon as In or Barr of 
Dower, but a voluntary Wil hls! 

Note; It ſeems the Defalcation- dat of the Recovery 
muſt be in Proportion to the Profits fr receives on 
her vas admitted to the Term. 1 11:1 as vb 
M m : Jules 
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Caſe 118, Job In & ux verſus Northey & al, and 
cen & al verſ. Johnſon & ux & al. 


Decree to ſer + 
aſide a Deed 
in 1638, 


and Heir of the Lord Wentworth, and Gran- 


whereby daughter and Heir of the Earl of Cleveland, by a Deed 


Deedin 1634 in 1684, ſettled her Eftate after her own Death upon her 


took Place, 


being figned Mother the Lady Philadelphia Wentworth and her Heirs ; 


and inrolled ; 


and after but this Deed was ſecretly made, and always kept by 
that the de her: Afterwards ſhe made her Will, and thereby devi- 
laſt Deed be. ſed the Eſtate to her Mother for Life: Afterwards 


ing deviſed to 


be fold for when ſhe lay on her Death- bed, ſhe called for the 


Dow Deed, which till then ſhe had kept privately by her, and 


Bill brought 1 it to her Mother, and told her ſhe wy her all 


to have them 


ſold accord- ſhe had, and ſoon after died. 


ingly; and to 


—4 che Benefit of the firſt Decree has opened that Decree again, and left the Deans at Lite | 


to CONLTOVETT it over again. 


After her Death, the Lady Lovelace, who. was Aunt 
and Heir to Lady Henrietta, and alſo Heir to both the 
Earl of Cleveland and Lord Wentworth, pretended a Title 
to the Eſtate, under a Settlement made in "x6 38 „ and 
otherwiſe. 
Ihereupon the Lady Philadelphia euer a Bill nl 
her to diſcover her Title, and to have cs NY TT Rn de- 
livered up, as being revoked. 


Lady Lovelace by her Anſwer! inſiſted on hes Title; | 


ars the ſaid Settlement of 1638, and mentioned, that 
the Decd of 84 was unduly obtained, or was a Truſt 
tor Lady Henrietta, and conſequently for her Who wo 
her Heir, and that the Will was not fairly gained. 

In this Cauſe Witneſſes were examined, and pub 


lication | paſſed, and the Cauſe heard; and à Dectee 


by Default againſt Lady Lovelace, that the Settlement 


1 58 ln be delivered up, and a perpetual Injunce 


_ nifi, Wc. and no Cauſe being ſhown, that Decree 
made abſc lute, and _ and inrolled ; then 


3 A Lady 


HE Lady Henrietta Wentworth, who was Deopheer i 


3 „„ en . 


daughter and Heir. 


The Lady Philadelphia ate ker Will, and rk de. 


viſcd all her Eſtate, (being the Eſtate mentioned to have 
been before ſettled upon wh by her Daughter) to the De- 
fendant Northey, Sir Robert Howard and Sir William Smith 


(both ſince dead) and their Heirs in Truſt, to be ſold 


for the Payment of her Debts and Legacies, art the Sur- 
plus to be equally divided between them. 


The Creditors and Legatees of Lady Philadelphia 
|  brouht a Bill againſt Sir Henry Julmſon and his Wife, and 
Northey the ſurviving Truſtee, in Lady Philadelphid's will; 


to have the Benefit of the Decree obtain'd by her againſt 
the Lady Lovelace, and that the Eſtate might be ſold, 
and their Debts and Legacies paid. _ 

Sir Henry Johnſon and his Wife brought their Bill upon 
their Title, under the Settlement in 38, or as Heir at 
Law, and to have the Deed of 84, and the Will of 
Lady Henrietta ſet aſide. 


Publication paſſed in the Creditor? s Cauſe, and then 


I. G Cre 
Lad y Lovelace died ; leaving the Lady Jonſon her Chae 


Northey put in a Plea to the Bill of the former Decree, 5 


and other Matters; but that Plea, upon the arguing, be⸗ 
ing ordered to ſtand for an Anſwer, the Cauſe pro- 
ceded, and Sir Henry Fohnſon examined ſeveral Witneſſes 
5 to the Deed of 84, and Will of Lady Henrietta. 


The Cauſes coming now to be heard, it was inſiſted 


on by Sir Henry Johnſon, that the Creditor's Bill being to 
have the Benefit of the Decree obtained againſt Lady 
Lovelace, he was not bound by that Decree, tho! ſigned 


and inrolled, but was at Liberty to controvert all that 
Matter over again, before the Court could decree the 


Execution of that former Decree. 

My Lord Keeper ſeemed to be of Opinion, that the 
Creditors, who are in Nature of Ceſtui que Truſt, having 
brought their Bill to execute the Decree, had opened it, 


and at laſt, after long Debate, a Trial was directed, if 


the Dow of "30's were revoked or not. 


Bickham | 


* . | = 
— 5 3s #4 * 44 - : : uy. 
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| Bickbhae verſus F reeman. 


HE Caſe was no more than this; a Man deviſes 
| Lands to be fold for Payment of his' Debts, and 
5 the Deviſees Executors; and the Queſtion Was, 
Whether the Debts ſhould be paid in Proportion, or ac- 
cording to the Courſe of Adminiſtration. 

My Lord Keeper having taken Time to conſider w it, 
till this Day, now delivered his Judgment, that the 
muſt be paid in a Courſe of Adminiſtration, — 
where the ſame Perſon is Executor and Truſtee, the Land 
When ſold is legal Aſſets, otherwiſe; when the Truſtee is 

Lal Executor, there they ſhall be paid 1 in Proportion. 


- 4 


Termino S. Hillarii. 


In CokIA CANCELLARLE. 


tt FP "VERT * * * = 


FPalmes verſus Danby, a 1 
N this Caſe one Queſtion was, Whether when an E- A Guardian 


ſtate deſcends to an Infant, ſubjeQ to Incumbrances, — — 
the Guardian muſt or may (without the Direction of — 1 „ 


the Adminiſtrator of the Infant intitled to them, if the . == 
Infant die during his Minority. | cumbrance. 
The Court held, that the Guardian might without 
the Direction of the Court, pay the Intereſt of any Real 
Incumbrance, and the Principal of a Mortgage, becauſe 
that is a direct and immediate Charge upon the Land; 
but not any other Real Incumbrance. © | 
Another Queſtion was, Whether a Dowreſs has a 4 Downes 
Right to redeem a Mortgage? And my Lord Keeper de- mann 
clared his Opinion to be, that ſhe had, paying her Pro- Mongage, | 
portion of the Mortgage Money, and to hold over for till Grify's, 
the reſt; and diſtinguiſhed it from Lady Raduor's Cale, 
for there was a ſatisfied' Term, and the Huſband had a 
Power to barr her, by aſſigning over the Term, which he 
did; but here it's only a Mortgage, and againſt the Heir. 
8 1 5 e | 


Bromley 
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Caſe 121. Bromley verſus Tefſeres. 

2 Vern. 416. 

S. C. Caſe was ordered to be made, and was thus ; Sr 
hs Elan a Rowland Berkley having a conſiderable Real Eſtate, 
ory Pe being much indebted, and having no Son, but ſeye- 
Payment of wal Daughters, made a Settlement aft tis Eſtate qu him- 


his Debts, 
withPower of ſelf for Life, then to Truſtees and their Heirs in Truſt, 


cn ere to ſell, . to apply the Money for Payment of Debts, 


ries a Daugh- and hes Purpoſes mentioned in the Deed, with a Power 


ter, gives her 
a Portion, of Revocation. 
and cove- 


n ints, that the Huband ſhall have the Eſtate 15007. cheaperithan any wit; ; Fer he by Will re- 
vokes the Settlement, gives che Husband 1500 J. and dies; * Legacy held to in Satisfaction of 


the 15c0 l. ſecured by the Settlement. 


3 he married one of ſew — to the 
Plaintiff Bromley, and gave a conſiderable Portion with 
her, and entred into a Deed, wherein, after the Recital 

of this Settlement, he covenanted, that if Mr. Bromley 
ſhould be minded to purchaſe his Eſtate of his Truſtees, 
they ſhould Tell it him 1500 J. cheaper than any other 
— would bona fide pay for it; provided that if 
Mie. Bromley his Daughter ſhould die without Iſſue Male, 
the Deed to be void. | 
' ©  Aﬀterwards Sir Rowland's ns WR being much al- 
tercd, he makes his Will, and therein reciting the Settle- 
ment he had made of his Eſtate to be ſold, he does by 
his Will revoke that Settlement, and deviſes the Eſtate to 
his Grandſon Green (who was an Infant) but deviſes a 
Term of ten Years therein to his Executors for the Pay- 
ment of his Debts and Legacies, and gives 15001. to 
the Plaintiff Bromley, 500 J. to his Wife, and 1004. a- 
piece to their Children, and dies. 
The Plaintiff brought this Bill to have a ſpecifick Per-. 
formance of the Covenant, and that he might have the 
Eſtate 15001. cheaper than any one elſe wou id give for it. 
The Defendant inſiſted, that the Legacies deviſed by 
the Will, were in SatisfaQtion of the Covenant, and had 
cxamined W itneſſes to r it; and the Plaintiff ex· 


3 amined 


To Cari ia " Cancellaria. © ; 


| 2 Witneſſes to prove the contrary, for the Will” | 
mentioned nothing of the Matter one Way or other. 

At the hearing, it was RS, wherher 19 of cheſs 
Proofs could be read. 

The Plaintiff's Council bn, they might, ark chix 
it was but like my Lord Cheyney's Caſe, where a Man 
deviſes to his Son Johm, and has two Sons of that Name, 
Witneſſes may be examined to prove which he meant; 
the Defendants would have it preſumed, that this Legacy 
was, in Satisfaction of the Covenant, the Will ſays no 
ſuch Thing, and we would read Witneſſes againſt this 
Preſumption; and the Caſes of Furſter verſus Munt, and 
Cordell verſus Woden, c. where it Was fad, Witneſſes 
were read to ſuch Purpole. —_ : 
Lord Keeper. | As Matters have bog ſettled G ince my 
Lord Falkland's Caſe, they cannot be read; for it would 
be a Way to introduce Incertainty, and make the Court 

Arbitrary; and that Caſe was much ſtronger than this, 
for there the Evidence intended to be made Uſe of were 
Letters of the Teſtators own Writing, and yet were 
rejected; and the Evidence was not read in my Lady 
Gainsborough's' Caſe to make any Conſtruction in Law, 
for the making one Executrix, is a Gift in Law of the 
perſonal Eſtate; but the Proof read was to Ouſt a Con- 
ttruction in Equity, which has been but a late one, 
neither that, where a particular Legacy is given to an 
Executor, be {hall be ouſted of the Reſidue. 

The Maſter of the Rolls ſaid, he thought it was 
plain from the Will itſelf, that the Legacies were in- 
tended to be in ade 00 of the Covenant; for it re- 
cites the Settlement, and revokes it, which is by Con- 
lequence a defeating of the 1500 J. but however, a 
Court of Equity is not obliged to decree a Specifick Exe- 
cution of all Covenants or Agreements, be they on never 
ſo valuable Conſiderations, but will conſider all Circum- 
ſtances, and Sir Rowland's Circumſtances, and the Con- 
dition of his Fortune being ſo much altered, and there · 


OY: his Purpoſe ſo much changed, that if a Specifick 
— Execution 


— 


ID 


Execution of this Covenant ſhould be decreed, the 
whole Will would be defeated; and therefore he thought 
that it ought not to be executed in this Caſe; and of 
the ſame Opinion was my Lord Keeper, and diſmiſs d 


the Bill. 
nn. |, Tate verſus Fettiplace. 
48 of Oi Rowland Lacy ſeiſed of the Manor of Pudlicet, 


4529. de x, made a Mortgage for 1000 Years to Henry Heyling, 
Lands to for ſecuring 6000 J. and Intereſt, and afterwards b 


the married 


_ withtheCon- for Life, Remainder to the Defendant Rowland Lacy 


- Daughter, it Need and Fine ſettled the ſame to the Uſe of himſelf 


= ſent of A. 


and B. tobe his Son in Tail, with other Remainders over, Remainder 
Age of zr, to himſelf in Fee, and being ſeiſed of ſeveral other 


Age of 21, | 
"or Day of Eſtates, moſt of which were Reverſions expectant on 


be hich nul Eſtates for Lives; and being greatly indebted to other 
but if e Perſons, and having one Daughter, named Arabella, made 
mari den his Will in Writing, and thereby deviſed the ſaid Lands, 


without ſuch 


Conſent,then and all his Lands not before ſettled in Jointure to Dame 


— 2 Arabella, his Wife, and to Sir Edmund Fettyplace and 


Dalghter Charles Fettyplace, and their Heirs upon Truſt, that they 


Daughter He tl 
Ferse age. ſhould by Sale thereof raiſe Money to pay his Debts, 
Decreed her provided, that upon Payment of Mr. Heylin's Mortgage, 


mould fink the ſaid Mortgage ſhould be kept on Foot for ſecuring 


tor the hene the Portion therein after mentioned, to Arabella his 


the Heir, and Daughter, and his other Legacies and Debts, if the 
je& to Diſtri- Lands deviſed were not ſufficient to pay the ſame, and 


fat, in: thereby deviſed to his ſaid Daughter 4000 l. for her Por- 


leger. tion, if ſhe married with the Conſent of his Wife, and 
and as ſuch Truſtees, to be paid at her Age of 21, or Day of Mar- 


in the Shirt. riage, which ſhould firſt happen; but if ſhe married 


a ceurt. without ſuch Conſent, then he gave her 1000 J. only 
for a Portion, and no more, and made his Wife Execu- 
trix, and died, 1 . 
Arabella the Daughter died ſoon after, being about 
ſix Years of Age. 


3 e After- 


4 
hs —_—_ — 1 = 8 
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plaintiff Yates, and took out Letters of A to 
| Arabella her Daughter, and made her Will, and her 
Husband Mr. Yates Executor and Deviſee of all, who' by 
Virtue thereof, pretended to be intitled to a Moiety of 
the 4000 l. deviſed by Sir Rowland to Arabella the 
Daughter; and alſo to ſo much of the Perſonal Eſtate 
of Sir Rowland, as was not ſpecifically deviſed” away; 
for that he had made Proviſion for Payment of his Debts 
by his Lands, and had, as was pretended, directed the 
perſon who drew his Will, to give his Perſonal Eſtate to 
his Wife; but that he had omitted to do, becauſe 
he thought, that the _ her- fole r- . wal "4 
a Gift of it in Law, and 
Attorney, who drew the Will; to that Purpoſe, - | 
Mr. Yates brought his Bill to have an Account of Sir \ 
'  Rowland's Perſonal Eſtate ; and that he might have the 
Surplus of it, and for a Moiety of Arabella s 4000 l. 
Rowland Lacy the Infant Heir, brought a Croſs Bill 
againſt him, for an Account” of the Real and Perſonal 
Eſtate of his Father. (Dame Arabella having in 8 
Life Time been the only acting Truſtee 
The Creditors: brought their Bill to have the Tun 
performed, and their Debts paid. 
An Account being directed to be taken; andthe Maſter | 
| having made his Report on hearing theſe Cauſes. - op 
my Lord Somers, aſſiſted by the Maſter of the Rolls; 
to the firſt Demand of Mr. Tates's touching the * | 
plus of Sir Rowland's Perſonal Eſtate, Mr. Brooks's Depo- 
ſition (which was admitted to be read) was inſiſted on, 
and Lady Gainsborough's Caſe relied on, as à Caſe in 
Point; but as to that, the Bill was diſmiſs'd, and the 
Court took farther Time to conſider of his Demand of 
the Moiety of Arabella's Portion; but before any Tudg- . 
ment was given therein, the Seal was given to Sir Nathan 
hea 2 then Me. Tates Niet to dere his S 


wart 
. £900» 
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Ide Cauſe coming now to be reheard before my 
Kan aſſiſted with the Maſter of Rolls, as to the De- 
mand of the Perſonal Eſtate, the former Order was con · 
fitmed and the Bill diſmiſs d. | 
As to the other Demand of the Moiety af Arabella' 
Portion, twas inſiſted, that it was a Legacy to her, and 
might have been ſued for in the Spiritual Court (tho it 
were charged on Land) and no Gourt would have prohi- 

bited them, and by their Law it would have been re- 
covered, tho? ſhe died before the Time of Payment; and 
where this Court holds Plea of Matters of Eccleſiaſtical | 
Conuſance, they ought to judge according to the Civil 
Law ; that this Caſe. differs from all the Caſes cited on 
the other Side, touching the ſinking of Portions in Lands, 
they being all in Caſes of meer Truſts, wherein the 
Chancery alone had the entire Juriſdiction, and where 

no Suit lay in the Eccleſiaſtical Court for it, and might 
have given Sentence for the Appellant, according to the 
Civil La w-. 

On the other $i 1 it was ſaid, that the Precedents 
were the {ame in Effect with this, and rticularly the 
Caſe of Pawlet and Pawlet, and no real Difference be- 
tween them; and of that Opinion was my Lord Keeper 
and the Maſter of the Rolls, and therefore diſmils'd 
the Bill, as to this Demand likewiſe, and this Diſmiſſion 
was.affirmed in the Houſe of Lords. | 


Caſe 123. Blake verſus befor 


* Jo Deeds having been unduly obtained from theLord 
* undue Lovelace ſome few Months before his Death, which 
_— he being ſenſible of, made his Will, and deviſed all his 


Conran 2 Eftate in the firſt Place for Payment of his De and the 
of bis er, Surplus to other Perſons. | 

© his Will, and The 
thereby de- 


viſes all his Land to be ſold for Payment of his Debts, his Creditors may ft ade the Convepa ce, 
having a Right in Nature of an Equity of 8 as the Teſtator himſelf had, tho — 
ther & was tnx bs diene of SO not aſſignable, | 


| are fo far diverted, by aketing 


"In Cura Cn” | 


"The Creditors brought this Bill to be relieved n 
theſe Deeds, and to have 'the Lands . to the 
Payment of. their 2 

Twas objected, that if theſe Deeds had n unduly 
obtained (which was deny d yet this Deviſe was but in 
the Nature of a Right of Action, which was not aſſigna- 
ble, and therefore the Creditors could have no beet * 
of it. | 

But it was held by my Lord Keeper and the Maſter of 
the Rolls, that this is but in Nature of an Equity of 
Redemption, which may be aſſigned, as he himſelf might 
have come here to be relieved nd b WY fo — 
his Devilces. | 


Juvxon verſus Bolin" ea iq 


Y Lord Keeper declared his Opinion in this Cale 
without Debate, that where Lands are deviſed to 
Truſtees to I Money for ſeveral Purpoſes ; and they 
raiſe the Money out of the Profits, the Land is thereby 
diſcharged, and the Perſons concerned muſt reſort to 


the Truſtees, 
pat being Colonel of a Regiment of Foot in If te Colo- 
| his Majeſty's s Service, enter d into an Agreement Army makes 
with one Moyer, (who, it ſeems, was a Partner with the mem of te 
\ Defendant Boddington) for cloathing his Regiment for ant Laas 
the Year 1696; the Contract was in Writing, and was Up 4: 
made in the Name of one Chambers, and was, that Moyer tha — 
ſhould furniſh the Regiment with ſuch and ſuch pag 2 
cular Cloaths, at ſuch particular Prices. — 4 


-reckon- 


| ings of that Year ee charge e e th bene 
1e greement be ſo worded, — — that the Oberer ofthe following Year 


2 be applicable to make = 


Tidcombe verſus Boddington. dit 15 


| good theſe Payments. 


Arx the making of the Bargain, it was agreed between 
| * and the Plaintiff, that the Plaintiff was not M 
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E able in his own Perſon or Eſtate for the Money; j 
but that Moyer was to be paid out of the Off. reckoninge, 
and he was intruſted by the PRINT: * to have the Con- 
tract drawn accordingly. | 

When the Contract was an to chi Plaintiff, by 
him to be executed, he acfired Time to adviſe with his 
Council, whether it were ſo drawn, as that he could 
not be charged in his own Perſon or Eftate, and Moyer 
aſſuring him it was ſo drawn, he thereupon executed it, 
and the ſame Time delivered Moyer an Aſſignment for 

| his whole Money out of the Off-reckonings upon the 
Paymaſter; and by Virtue of that e 1 

300 J. was received. 

By the Courſe of Payment in the Army, when an 
Aſſignment is made of the Off-reckonings for Payment of 
the Cloathing of any Year, if the Off-reckonings of 
that Year are not ſufficient to compleat the Payment, 
he that has ſuch Aſſignment, is to receive out of the 
Oft-reckonings of the following Year, till his Payment is 
compleat, and the Regiment being in Arrear for their 
Cloathing, the Aſſignment that was to them that cloathed 
the Army in 1695, was not paid by the Off-reckonings 
of that Year, but took up good Part of the Off-reckon- 
ings of the Year 1696. 
In the Year 1697, an Act of Parliament was made, 
which appropriated the Off-reckonings of the Year 1697, 
to the Payment of the Cloathing for that Year only, 
and no other; ſo that Boddington was thereby prevented 
from having any Satisfaction out of the Off. reckonings of 
that Year, as elſe by the Courſe of Payment in the 
Army he would have had; and this Regiment happen- 
ing, juſt at that Time to be removed into Ireland, and 
put upon a new Eſtabliſhment, Boddington was thereb 
prevented from having any further Benefit of his 
ſignment upon the Off reckonings, and was like to loſe 
his Money, _ | 

Thereupon conſulting with his Lawyers what to do, 
he was — that as the Contract was, he might 

2 Charge 


"Is Calls Cancellibie TOY 


— 


| ben his Action at Law againſt him, in the Name of 
the Truſtee and Tidcombe, having unadviſedly pleaded; 
that the Cloaths were not deliver d according to the Con- 
tract, the - Plaintiff at Law recovered the en Bum | 
mentioned in the Contra; 

Wbereupon Colonel Tidcombe brought this Kill to be 
relieved againſt the Recovery at Law. 

Both Boddington and Moyer did: by their Anfirer 0 
that they were to expect their Payment out of the Off- 
2 — and that the Colonel was not to be charged 
himſelf in his own Right, unleſs he did ſome Way divert 
them, or prevent them from having the Benefit of them; 
and that in Caſe the Off reckonings of any Tear did not 
ſuffice to pay the Cloathing of that Year, he who had an 
Aſſignment on the Off- reckonings, was to receive out of 
the Off · reckonings of the ſubſequent Lear, till his Pay- 
ment was compleated; but inſiſted, that Tidcombe' had di- 
verted the Off-reckonings of 1696, vid by the laid Aſ- 
ſignment for the Cloathing of 95 ; And chat at the Time 
of the Contract, they knew not that the Regiment was ſo 

indebted, but the — to that was proved; and made 
Mayer on that Account inſiſt upon having higher Prizes. 

At the Hearing, it was urged for the Plaintiff, that 
if this Contract was ſo drawn, as to Charge the Colonel 
in his Perſon, it was a Fraud in Moyer (who was in- 
truſted with the drawing of it) to have it ſo drawn, and 
he, upon the executing vo ir, affirmed it was fo Nen | 
as not to charge the Colonel in Perſon; and thereby pris 
vailed on him to execute it, without adviſing with Coun» 
4, Mar tour _ done z 3 | 

ngton bot W t Aſſignment 5 
of the Lear 95; and twas confeſſed by them ddl 
that the Colonel was not to be charged in Pexſon, if he 
did not 22 them of the Benefit: of the Off. reckon⸗ 
ings, and that he had done no other Act vrhatſoever. C1 

For the Defendants, it was ſaid, they were. honeſt 


the:Onlonet: in his on Right; — 8 


Creditors, and DE recovered at Law, and that a Cut 
Pp PRE 4... 
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* Bquity, oupht not to hinder them from getting their 


Money; that no Parol Proof of the Plaintiff's ought to 


be admitted againſt the Agreement in Writing, that the 


Aſſignment to the former Cloathier was an Anticipation 
made by the Plaintiff, and that be ought to make good 
the Money. 
Lord Keeper. Boddington ra admit by his Anſwer 
the Courſe of Payment in the Army, but ſays, where 
Payment of the Off-reckonings is prevented by the Colonel, 
or the Party any Ways hindred from receiving the ſame, 
the Colonel is to be anſwerable; and by the Eflabliſh. 
ment of the Army, the Off. reckonings of every Year 


are to anſwer and pay the Cloathing of that Particular 


Year; and the Off-reckoning of 96 was anticipated by 
the Colonel for the Cloathing **. the Lear 95, = ſurely 
one Witneſs to a Parol Agreement is not ſufficient to ſet 
aſide a Contract in Writing, and therefore the Plaintiff 


cannot be relieved for more than what is paid, which 


muſt be diſeounted out of the Money recovered. 


Afterwards the Plaintiff appealed to the Houſe of 


Lords, and the Cauſe was heard by them, but they de- 
layed giving Judgment, on Purpoſe that the Parties may 
agree the Matter, which they did; then the Decree was 
ge by Dn * the Lords ſeemed who, wrt to 
reverſe it. 


a NT ei Sas cha 
me noo M R. Thomas Chriſty (to whom the Defendant Chriſy 


puts our his and others were Executors) had been a conſidera- 
CE "a pra Qiſing Attorney, and was Brother -in-Law to the 
de mize en Plaintiff Luke; who having ro. out at Intereſt, and 


 theleaſt In- the ſame being to be paicl in, deſired it might be paid to 


daun ro be her Brother-in-Law Nr. Chr, and that he would get 


deen where her a Security for it: Accordingly the Money was paid in 
even where 
he had No. to him, and he, wirbout any further Directions from 


went deliver- the Plaintiff, or n her at all of the Matter, 


ed on a Prior 


"= * 1 je 2 * 
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et not | 
be charged i Equity 10 anſirer the Money. 


„ 


r Cave Cantellaris.. 


NE . be een ——_— 
3 


in in March 16055 lent Kür on a Security of a M Mons 


made by Sir Charles Bicker ſtaff to one Me. Robert 
for EN 250 , which afterwards was increaſed to 
1100 l. and was by him aſſigned to the Defendant Bridges 


for ſecuring that Sum; and the Aſſignment was taken in 


the Name of the Plaintiff and ſhe had ſome of the Title 


Deeds delivered to her, and received 68 J. of the Intereſt 


from Sir Charles Bickerſtaff 3 but it fell out that the Se- 
curity was benen ns would not anſwer the 


Money. 


"The Plaintiff brought this Bill to hips the Maney made 
good to her, either by the Executors of — Brother- in- 


Law, who had put out the Money, or b Mr. any, 


who had the Security before upon a Re 


had long before brought a Bill againſt Sir Charles ries Bete | 
Pfaff to have the Redemption foretlofed, and a Decree 


had been obtained by Sale of the Eſtate, and Mr. Hun. 
grrford had been allowed the beſt Purchaſer for 600. 
Thereupon Mr. Bridges arrefted Sir Charles + his 
Bond, and he was in Prifon in the Fleet; at 2 
wards he, to procure His Enlargement, paid Mr. ' Bridges 


6001. and there remained due to Mr. Bridges at the 


Time of his Aſſigmment only 643 for Principal, Intereſt 

and Coſts; and 5 — Aſſig mem is made in Conſide- 
ration of 1000 I mentione wt to — and he 
3 had a Bill for — Joly figs, 

the Goldſmith dehvered to him, Oh was 4 

him, and he concealed all theſe ) Matters from Mr. riß, 

and afſgned this as a good Secutity. 

| Las urged, that this' was 4 Fraud, and the Rickey 

d upon and proved by the Plaintiff for Relief againſt 

the Defendant Bridges, were, chat he, after rhe Security 
aligned to him, had joined with the Mortgagor in ſel- 


5 


ud in 


ling Part of the mortgagelf Premiffer, Which (as wWas al- 


ledged) was the beft Part” of che Security; and at the 
Time when he aſſigned the . 6 to the Plainttiff, Kriew 
Fo be bad, and therefore he 0 l tuke back le 

W and anſwer the eee, W 
As 


* 
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As againſt Mr. Chriſty it was alledged, that he by re: 
ceiving the Plaintiff's 10001. became Debtor to her for 
Jo much; and his putting of it out on this Security, 
without ſo much as acquainting her or her Friends, or 
adviſing with her Council, could not diſcharge him of 
the Demand ſhe had againſt him for the ſaid 10001, 
that if he were not guilty of a Fraud in that Matter, 


yet he was guilty of a groſs Neglect, not to enquire into 


the Circumſtances of Sir Charles, who then owed 10,0001, 
upon Statutes, Judgments, c. which miglit have been 
found out if inquired after ; that he himſelf was ſo ſa- 


tisfied of his Faultineſs in the Caſe, that he had de- 


clared he thought himſelf obliged in Conſcience to make 
her Satisfaction, and that he would do ſo (as was fully 


proved in the Cauſe) and volenti non fit injuria, and he 


had left a great Eſtate, and no Debts or Children, and 
had by his Will only left the Plaintiff an Annuity of 200. 
per Ann. to commence after the Death of his Wife. 

 -*Twas anſwered on Behalf of Mr. Bridges, that as for 
the Aſſignment being made in Conſideration of 10001, 
paid to him, whereas ſo much was not due to him, it 


was ſo done by the Deſire of Sir Charles Bickerſtaff ; and 


tho the Bill for the whole 1000 J. was made payable to 
him, yet he had only received ſo much as was due to 


him, and Sir Charles had the reſt; that he having been 
deceived in the Mortgage, and taken an ill Security, 


might juſtly get rid of it as he could, and had Obliga- 


tion to diſcover the Badneſs of the Security, which would 
have prevented his ever parting with it; therefore he 


having been guilty of no Fraud, there was no Reaſon to 
charge him with any Part of the Money, or to force him 
% A ct 
_ "Twas ſaid for Mr. Grily, that there was no Fraud 
in him, that he had received and put out the Mo- 
ney at the Plaintiff's Deſire; that he had tranſacled the 
Security merely out of Friendſhip to her, and with- 
out any Reward from any Body, and ought not to be 


*. 


anſwerable for the Misfortune, and that to charge 


2 - him 


* — 8 e 
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bim would be to deſtroy all Commerce in Relation x e 
rities; for no one would venture to put another's Mone 
upon a Security," if he were obliged to warrant and make 
it good, in Caſe a Loſs ſhould happen, without any Fraud 
in him; that tho the Plaintiff had not been 2 5-4 
with this decurity before hand, yet ſhe had given him 
Directions in general to put out the Money, and appro—- 
ved 2 by —— the Deeds, and receiving the Inte- 
reſt, and . Fee the Houſe of Commons againſt 
Mr. Phillip Bickerſtaff, who was a Member: of that Houſe, © 
and bound with his Brother Sir Charles in the Bond for 
Performance of Covenants ; that what he ſaid of think» 
ing himſelf bound in Conſcience to make her Satisfaction, 
were only Expreſſions of great Concern for the Plaintiffs 
Misfortune, but could not in any Court of Law or E. 
quity oblige him to make her any Reparation, who had 
done her no Wrong; nor did ſhe ſet up any ſuch Pre- 
tence during his tho he lived five Years after 
the Ma Es and he had by his Will given 20/4 MM 
Ann. after the Death of his wil, and ſeveral other 
ſiderable Legacies to the Family, which he had no Obliga 
tion to have done, 

My Lord Keeper in think * richer Me. 
Chriſty or Mr. Bridges had done altogether what in natu- 
ral Juſtice they ought to have done, yet that there was 
no ſufficient Foundation to charge either of them in E- 

quity. He cited the Caſe of Sir Jobn Foach the Scrivener, 
upon the Mortgage of Mr. Jervis, where, tho Sir Joby 
had Notice of Declarations in Ejectment, delivered on a 
Prior Mortgage, before he — his Client's Money, yet 
could not be charged to make good to his Client the 
Money he afterwards lent upon it, ſo he diſmiſs'd the 
Bill without Coſts; and this Decree was de affirm 
ed in the Houſe of Lords. 1 7% 
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- Caſe 127. 1 dur. 7 vel War 1 refund 
hace — an . Mi e Ward had SavGyled kis 1158 00 10 
ently obtain- 

ed, and R- # Fine of her Land to Him when ſhe lay on her 


—_— Death Bed, pretending, that he was thereby only to have 
to make it it for his Life; and a Dedimus was ſent into the 'Coutitry 


correſpond 


throughout, to take the Fine, and the Caption was taken abotit 100 
Otficers who Miles from London, the very Day the died; and there. 
Bruker fore, becauſe the Fine could te *the ſtood, the Party be. 
peg or dor ing dead before the King's Silver was paid, the Writ of 
Reconvey- Covenant was razed in the Teſte, and made to beat Date 
Eftarein 10 Days backward; and all other Parts of the Fine were 
Equity, 34 razed like wiſe, ani made to correſpond with it; and 


don proper the King's Silver was paid, and ſo all appeared upon the 
Cour here Record to hae been fone! before che Death of the 


the Fine was Ts» & 00% 


levied. Woman. (ts 
This Bill was brought by bet Heir at Law, a ſrt 2. 
ſide this Fine as obtained by Fraud, or to have a Re- 
conveyanee ef the Land; and it was admitted by the 
Deferdant's Council, that a Fine obtained by Fraud, 
might be ſet aſide as well as any other Conveyance ; but 
to bring ſuch Matter to be examined here for Irregula- 
rity, or on Pretence of Razures or Alterations, they {aid 
was without Precedent. If a Judgment had been irre- 
gularly entred or obtained at Law, that muſt be fer 
alide in the Court where it was obtained, or not at all, 
and cannot be don Examination here, being wholly 
foreign from the  Jarilifion of this Court, and of dan- 
gerous Conſequence: And if ſuch Examination could 
have been proper at Law (which it cou'd not) it muſt 
have been only againſt 'the Officer of the Court, and 
that ought to have been by Petition; and if the Matter 
were proper for Relief, it ought to have been made out 
by Proofs before the Hearing, and cannot be done by 
farther Proofs after Publication. 


wt * k, oY. IE ty 


the Parts of the Fine, is only to ſhow, the Fraud in ob- 
taining it, and can be only obtained here, for tis con- 
cerning Parts of the Fine which are only here in this 
Court, and may be made out after Publication, for tis 
the Fine ſtand; good, yet the Uſes may be ſet aſide; as 
the Court will not ſet aſide the Fine, but order a Re-cons 
veyance of the Land. Gt inan of mas] ie ard 
Lord Keepen. There is a great deal of Difference bes 
. tween the Irregularity of paſſing the Fine, and the un- 
due and fraudulent Manner of obtaining it ; for which 
he cited Greenwood's Caſe, and Hungate's Cale, 5 Co. 
2 Vent. 30. and ſaid, if a fraudulent obtaining a Fine 
could have been relieved againſt here, it would have been 
_ attempted in ſome of thoſe Caſes; and if it ſhould be 
examinable here, it wou'd be a great Weakning of Fines, 
and can only be examined here to puniſh the Party that 
did it Criminaliter ; in Gellibrand's Caſe, where one was 
perſonated, yet the Fine was not ſet aſide, but a Re- con- 
veyance ordered; afterwards the Bill was diſmiſs d. 


— — — — — * 2 2— e 
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in Curia Gancellarie, 


Wray verſus Williams, an 126. 
A Term was raiſed in Black-acre in Truſt, to indemnify Au n 
[{ \ Mr. Buckley againſt Incumbrances that might af. Dowre6 to 
feet White-acre, which he had purchaſed ; the Defendant b 
Williams brought a Writ of Dower of Blacl- acre againſt the — 1 
Plaintiff who was an Infant, and his Guardian had let ——_— 
her take Judgment at Law, without ſetting up the Term, « Purchafor, 
or taking any Notice of it; ſo this Bill was brought by gar wa . 
the Infant Heir to be relieved againſt that Judgment, e 
 *Twas ſaid by the Court, that this Caſe is the ſame with 
my Lady Radnor's, and if ſhe could not be relieved as 
Plaintiff, it muſt be for Want of Equity, and . 


F ˙ ¹-àm é—ͤbmmm 1 
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the Plaintiff muſt be relieved againſt her when * 18 De. 
fendant ; I do not ſee any Difference in Reaſon betwixt 
a Tenant by the Courteſy, and a Tenant in Dower; but 
one has been adjudg'd one Way, and the other another. 
And my Lady Radnor's Caſe — 

Houſe of Peers, the Authority is ſo great, that I cannot 
get over it; and it has been always admitted, that an 


been affirmed in the 


unſatisfied Mortgag e ſhall not ſtand in a Dowreſſqb Way, 


but that ſhe may redeem; but this is not a Mortgage, 


but a Term to indemnify a Purchaſer, and it muſt con- 
tinue ſo; and Wes to as 7 it muff had in IVA wr the 


Heir. 
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Brown verſus Bradbar, 4 8 ot. 0 Caen) 


R. King dom (amongſt other things) was Renee tn eg | 
of u. Hearth- Money under the Crown, and his 8 ante pg 

Accounts not liquidated in the and there nk, — 

were Accounts depending between Mr. Kingdom and Mr. his own 

Hind a Goldſmith, who became a 'y! and after gant whom 

his Bankruptcy, | but before any Aſſignment made by the 8 

3 an Extent in Aid was taken out in the'9 ed, and 


Name of Kin againſt Hind, and all- his Eſtate both the A 
ä 5 
ght t 


— ring re Bill was ig the Extent in Aids and after 15 Years Pendency of the Suit, at the 
i Nr being the Court ofthe Kng' Revenue, and 


_ 7 there; and if {er alide here, yet 
the Exchequer might carey on the Proc, ll the Der ear, aocoding vo the Ca ofthe Court 


The Plaintiffs who were Aſſgnees of Hind's Bankruptcy, 
brought this Bill to be relieved againſt" che ſaid Extent. 
Anſwers were: put in, and many Proceedings had in 
the Cauſe, ſo that it had depended 14 or 15" Tears; 
and now at the Hearing the Defendants inſiſted, that 
chis Court had no Juriſdiction in this Cauſe, for it be- 
ing a Matter relating to the King's Revenue, ought to be 
controverted in the Court of — (where there is 
* r a Court 


| 
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2 Court of Equity for ſuch Matters) and not in this 


Court. 
For the Plaintiffs it was inſiſted, that this was i 


the Cauſe of the Defendants, and not the King's; — 


of the 


the Far me h-Money are not in Truth in 


debted to 
and that in Reality the Farmers of the Heart - Money are 
indebted to Hind, inſtead of his being indebted to them; 
that there are many Precedents where Extents of this 
Kind have been controverted in this Court, as Caſſel ver- 
ſus Brewer, in my Lord Feffery's Time; Cholmley verſus 
Sturt in the Time of the late Commiſſioners where the 
Defendant who was a Creditor by ſimple Contract of a 
' Perſon deceaſed, had preferred himſelf by ſuch. Extenc 
before other Creditors of a higher Nature, and he was 
decreed in tha is Curt to refund; that this is in Nature 
of a Commiſſion of Bankruptcy which iſſues out of this 
Court, and therefore will give this Court Juriſdiktion, 
tho' it had it not otherwiſe; and if the Cotirs of Ex. 
chequer has a Juriſdiction in fuch Caſes," ſure this Court 
has at lraſt a concurrent Juriſdiction with it; and if it 
had not a Juriſdiction, the Defendant ought to haue ta- 
ken Advantage of it by Exception or Demurrer, but 
bought not to be permitted todo it mow: afrer fifrecn 
Years Pendency of: the Cauſe. 
The Act General ſaid Mites is dh Cane wi 
original Extent for the King, as well as this Extent in 
Aid ; and till it appears the Kirig's Debt is ſatisfied, ac- 
cording to the Courſe of the Exchequer, this Court will 
not ſet aſide the ſaid Extents : And tis not material that 
the King's Account is not li —Y 
are Debtors for the whole, and the Irregularity | 
Extent /ought to be eontroverted only in the , 
from whence the Extents iſſue, and not here; mw 
Gone of Exchequet is as ample à Court of Ee 
31: and ou King muſt proceed in eating 
hs, a nagr dk e af 93 2a nn ks 
EL 1 48 91 A 2 40 15 10. 0109 i Dee 
N 1 fi | = 
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— only that hd was not indabted to 
to the Farmers, nor they to the King; and that theſe 
Extents are only a F. 


1m 8 Cancollarie. | 


pu 5 ee ſhould hold Plea in ſuch Caſes, the Cots | 


ſequence will be, that the Account of all the King's Debts 


way be drawn hither, for nothing can be done in this 
Matter till the Account be taken; and if that were ta- 
ken here, yet the King won't be concluded by it in the 
Exchequer, for till the Account be diſcharged there, he 


may take. out (Proceſs there; and tis the | Plaintiff's 
own Fault that he has travelled ſo long out of the Way, 
for he was told of it at firſt ; the CammiGonen have 
no other Right than the Bankrupt himſelf had; and 
therefore if lie could not have come hither, no more 


can they; and the Court of Exchequer was firſt poſſeſſed 


of the Cauſe by the Extents, and they have as ſupreme 


Juriſdiction in . King's Cauſes, and do often grant 
prerogative Orders to remove Cauſes out of other Courts; 


where the Conſequence would be to hare their Proc 


ings examined elſewhere. 
As to the Caſe of Capel 1 Remer the Deteodant 


there confeſſed there was no Debt, and that he was able 


to pay the Eings Debt without Aid; and there the Bill 


was only againft the Party thae had: preferred 8 


and his Simple Contract Debt, and —_ Decree was 


pink ow to xe fund upon the Fraud, 1 


with the Extent ; but here the Bill is to ſet aſide the 


Extent, and there che King could have had no Nat 1 


the Extent, tho they were Extents in dd. 
The Caſe of Cholmey verſus Sturt is the We ch the 


other Caſe, aud differs from the preſent Caſc as the for- 5 


mer did; and tis found by the Inquiſition, that Hynd 


was indebted, and they, ought to have traverſed the in- 


quiſition if they would, have controverted thut Matter. 


My Lord Keeper after ſome Time taken to conſider 5 


, dlmibed the Bill; the Suggeſtions —_ he ſaid 


the King, or 


to protect the Bankrupt; that 
theſe, Matters were not proper before him, nor in his 
an to examine into, being fotind- and of Record in 

| the 
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the Exchequer, that it wou'd be to the P ge mee of he 
King; for if theſe Extents ſhould be ſet aſide, the King 
would be deprived of the Money he is in poſſeſſion 10 
by them; that as to any Pretence of Irregularity, that 
Was examinable in the Exchequer only; that both the 
Precedents cited, are ſince this Bill was depending; that 
in the Caſe of Sir Hugh Caſſel verſus Brewer, che Defen- 
dant confeſſed that he had ſufficient to pay the King, and 
that his Debt was not in Danger, and that he took out 
the Extent himſelf. Cholmey verſus Sturt was a Fraud, 
and an Extent in Aid was never made Uſe of ſo far be- 
fore, The Juſtice of the Nation is diſtributed 1 into par- 
ticular Courts, which I cannot confound. 


Caſe 130. Gr of London verſus Richmond, Aur- 


11 241. | | ey, & al. 
Aſſign . ee, for a certain Sum of Money had articled with 
— Uh to lay a Pipe, which ſhould not convey 


« Liberty of Joſs Fo. 19: jk; a of Water an Hour to Stocks Market and 


bringing Wa- 
. City of Lon Cheapfide.” | 
eee rn ation, wwe 
- The Defendants and one Houghton, who was no Party 
to the Bill, and others, who were not brought to Hear- 
ing, being acquainted with thoſe Articles between Ader. 
ſey and the City, had determined with themſelves to take 
a Leaſe of thoſe Waters from the City, and before the 
Pipes laid, employed Houghton to treat with the City, 
and take a Leaſe 1 them to himſelf; but they had a- 
greed among themſelves, that there ſhould be 900 Shares 
in that Leaſe, and that Houghton ſhould have 300 Shares 
to himſelf, and the other 600 Shares were to be to the 
other Parties in other Proportions. 
Houghton: accordingly treated with the Gy i m his own 
Name, and took a Leaſe of theſe Waters from them for 
51 Years, at 26001. Fine, and 7001, per Ann. Rent, 
i - 0 during 


| In 2 —— 1 \ 


2 the Term; and Houghton (covenants "Bo — 1 — wg 
and his n to pay the Rent, and to, do Keveral | other 


Matters. 

By 3 of 3 Date with the xm" — 
made between Houghton of the one Part, and four others 
(two of which were only brought to Hearing) of the 
other Part, Houghton aſlignus this Leaſe to thoſe four 
perſous in Truſt for himſelf, as to 300 Shares; and for 
their own Benefit as to 600 Shares, as had been. agreed 
between them before taking the Leaſe. 

Aderſey lays the Pipe, ms inſtead of carrying 19 Ton 
per Hour, it did mot carry above 5 Ton per Hour, and 
the Leaſe N pa hard Bargain, and Houghton fails. 

The City brought this Bill againſt the Aſſignees of the 


Leaſe to pay the Rent in . and the growing Rent, 


and to = orm the other-Covenants in the Leaſe ; and 
as againſt Aderſey it was, that if Houghton had, hot fully 
performed his Articles with the City, he might do it, 
| that the other Defendants might ave the Benefit of 
them. 
"T'was objected, that this being ch an F 
and loſing Bargain, ought not to be decreed in a Court 
of Equity, nor ought 'they to be charged fu 
they might at Law, or any more than an Aſſignee of all 
the Term, except a Week, Cc. (who ther would 
not be liable at Law to the Covetiants in the Leaſe). 
ſhould be obliged in this Court to perform „ 4 Soap 
'Twas further urged, that there was neither Privity 
of Contract nor Eſtate between the Plaintiffs.and Defen- 
dants, and the Leaſe is only a perſonal Contract for a 
Liberty of bringing Water, which the City enjoys un- 
der an AQ of Parliament; and if the lants are 
chargeable at all here, yet they can be charged only to 
. for the Profits, and not to altre the whole 
me. 1 f 
My-Lord Keeper {aid. here in an e ual Privity of E- 
ſtate, as in the Caſe of an Aſſignee of a Bond; and as 
e mamas - 
8 or 


her than 1 
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for there is the ſame Reaſon that a bad Bargain, . er 


and without Fraud, ſhould be decreed, as if it had deen 
a good one; and 'tis plain here was no Fraud nor Sur- 

prize in this Caſe, for the Indenture between Houghton | 
and his Aſſignees bears Date the ſame Day with the Leaſe, 
and recites it; and what the Fine and Rent was, and then 
agrees to divide it into 900 Shares, Or. they ſhall be de- 

creed to pay the Rent for the Time paſt; but 1 can 


make no Decree that they ſhall continue the payment of 
it during the Term, for they are chargeable no longer 


Caſe 131. 


A. ſeiſed in 
Fee in Right 
of his _ 

ins in 

ine, — de- 


clares the 
Uſes to B. 


oy Way of 
_ ge, 


for ſecuring 
15,0001. and 


ſubject there- 


to to the Uſe © 
of A. for Life ; Reqaindes 


the Wife dies, 


Wife, who had no Notice 
off the 15,000/, and advanced the 36091, then D. acknowledges a 8 
tice of C's Statùte, makes his Will, and 
clearly that ſhould be preferred to Cs Statute; 
becauſe the Mane was Yay in NE of mite for the Son. 


than the Privity of Eſtate ne "and if they can 
ag it ow that Wen of 1 age; 18 ene, RA 


Blake Faule Sir Edvard | 
IR Edward Hun gerford ſeiſed in Right of his Wife of 
the Manor of P. procures her to join with him in 
a Fine by Way of Mortgage in Fee for. ſecuring 15000. 
and the Equity of Redemption thereof upon Payment of 
the Money is limited to Sir Edward for Life, without Im- 
peachment o Waſte, Remainder to the Wife, and her 


rd > ID 4 # 


lth and 4 A Bot, * 


1 . 
401d 1. 


ger ford, 


«4 


hh, in Fee Fr . W 1, then 
RC _ ro D. ages 3 Sunir 1 n 
of 292 ortgage is aſſigned to a third Perſon, who 
to E. who had no 
theſe Lands to A. and dies: As to the $0091. held 
held alſo thar E's s Stagure ſhbuld bs profeccel} v 


and A. bo 


deviſes 


Sir Elward afterwards — a e of 5504 
to George Arnold, to whom Sir Ferem ook 18 Admi- 
niſtrator; then the Wife dies, and Anthony Hungerford 
was her don and Heir. Sir Edward Hu contract. 
ed with Anthony his Son, who had no Notice of the Sta- 
rate, to ſell * his Eſtate for Life in the Manor for 
3000. and accordingly Anthony procures 3000 . more 


to be taken up upon the Mortgage, and the Mortg to 
be transferred to the new Mortgagee, who paid 4 the the 


old one; and Furniſhed the 30004 to dir Een Hun- 
* 


gerford, 


= I Ch... of 6 LS ko Rot. wn. wc Rab 


the Manor itſelf to Sir Edward 
and the great Queſtion was, Whether Sambrobt, who had 


Eſtate for Life, ſnhould be 


— is united in him, and they 


gerſerd, and the — 27 — is — it to 
Anthony, and he Covenants to pay the Money; and the 
Mortgagee's Covenant on Fayment NT che W = to "Y 
fign to him, or-as:he'ſhall direct. 15 

Then Antbotyiacknowledpes 4 Stute to obe Mali 
(bo had no Notice of the 500 i. statute) and after 
makes his Will, and deviſes Legacies to the Plaintiffs, 
and chargeth them on the ſaid Manor, and deviſeth 


Hungerford and his Heirs, 


the Intereſt of the Statute acknowledged by Sir Edwart, 
whilſt . he was Tenant for Life, or Melliſß, Who was 
Conuzee of Anthony, after his Purchaſe of Sir Edward's 
preferred in Payment. 

The Maſter of the Rolls decreed) that Sir ꝓuremy Gn. 
brook's | Statute muſt come in after tlie Creditors and Le- 
gatees of Sir Arithony Hungerford ; and that”Melliſh muſt 


come in immediately afcer Anthony's Legacies,” by Virtue 
of Melliſh's Statute, Melliſh having joined in the Declas 
tion of Truſt; anal eee e kenny 


Lord Keeper, with the Aſſiſtance of Mr. FROM Blencow 
and Lord Chief Juſtice Trevor.” © ol 
The Reaſons urged for it were, that tho* neither had 


the legal Eſtate, and that between two Equities qui Prior 


eſt tempore Potior eſt Fure ; yet that muſt be underſtood 
of bare Equities; but in this Caſe Anthony Hunger. 
ford had more than a bare Equity, that the Caſe of 


Smith and Chriſt's Hoſpital did not come up to this Caſe, 
_ there was a Term 


out, to Which — 
rty had a right; but by - Anthony's Purchaſe the whole 
who had the leg . 
Intereſt covenanted to aſſign to him, and are but 
Truſtees after Payment of the , and * 


differs little from the common Caſe, White 3 a third Mort- 


gagee buys in the firſt Mortgage in Truſt for himlelf, 
and Anthony may make Uſe a his Truſtees Name at 
Law, either to defend or recover, and may have an 
Afton at Law againſt them to aſſign. 


That 


De Term ermino 2 1701. 


That tho' Sir Edward's Equity for Life would E in, 
titled him, on Payment of a third Part, to redeem, and 
the 500 J. Statute was a Charge upon that Equity; yet 
that is liable to be defeated by a ſubſequent Incumbrancer 
without Notice; but ſuch Purchaſor muſt not be a Pur. 
chaſor of a bare Equity only, for then the firſt will pre. · 
vail; but Anthony is a chit of Sir Edward's Equity, 
and the legal Eltate together, and will have the Protection 
of the legal Eſtate. 

His Deed of Purchaſe * Notice of the Caſe; and | 
that the Mortgage is aſſigned at his Inſtance and b dr | 
Procurement, and ſo he purchaſes the ee 
legal Eſtate, together with the Equity. 

If a third Mortgagee takes only an n of the 
ft Mortgagee to convey to him, the ſecond cannot 
in ſuch Caſe compel him to aflign to him, becauſe ſuch 
Agreement was no more than what they might have 
done without any Agreement ; and in this Caſe Anthony 
is not intitled upon the old Equity of Sir Edward, but 
on the new Equity raiſed on the new Mortgage; and 
he is an abſolute Purchaſor of the Eſtate fag to the 
Mortgage, and muſt have the Protection of it; and to 
decree a Conveyance to Sir Jeremy Sambrook, would be 
to decree a Breach of a fair and lawful Covenant and 
Agreement. 


Jory verſus Cox. 


| Mortgagee lends Money at 6 |, per Cent. burdhroes 

in the Deed, that if the Money were paid within 

Cent. and in three Months after it became due, that he will 9 
r 

eee if the Mortgage all to pay at the preciſe: 

The Mortgagor did not pay the Money within the 

three Months after it became due; and the Queſtion 


Was, n en | 
2 _ "oo 


. 
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| The Lord Keeper having taken Time to conſider of the 


þ might have 
altered the Caſe, for there he had been his own Chan- 
cellor ; and if it were to be ſo, that he muſt take 5 J. 
per Cent. yet he ought at leaſt to have Intereſt for the 
| Intereſt from the Time it ought to have been paid, for 
elſe I take from him his legal Advantage, without making 
him the Recompence which in Conſcience he ought to 
have; and ſo there is ſome Difference between reſerving 
ſimply 5 J. per Cent. and reſerving of it, as in this 
Caſe. I cannot ſet aſide a Man's Agreement, he muſt pay 
6 |, per Cent. bd Bb . 
Note, In this Caſe was cited a Caſe between Lord 
Halifax and Higgins, where in ſuch Caſe, 5 l. per Cent. 
only was allowed; but there the Agreement to take 
5l. per Cent, was by a diſtindt Deed, Quere, how that 
Varies it, aff | 05 | 
 Folliff verſus Crew. Caſe 133. 
ER Lord Keeper. Tho' a Legacy be deviſed to be A Leo 
- padata —_ Time, yet it ſhall not carry Intereſt, rae 
but from a Demand made; otherwiſe of a Bebt; and yi aoing 
cited Robinſon verſus Holmes in C. B. where Lands being can Iacerett 
deviſed, upon Condition to pay ſuch a Sum of Mon the Time it 
at a certain Day, the Non-payment at the Day was ad- 
Judged no Breach, without a Demand and Refuſal. 
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Caſe 124 Randall verſus Bookey. 

2 Vern. 425 | | | g 

SC A Man made his Will, and thereby deviſed Lands to 
viſed w =» Truſtees, and their Heirs, upon Truſt, that they 


ll, and our ſhall permit his Wife to receive the Profits during her 
3 Life, and after her Death, ſhall fell the Lands, and out 
3 of the Money ariſing by ſuch Sale, ſhall pay 150 J. to J. S. 
pay rohisHeir and 100 J. to the Plaintiff Randall (who was the Teſta. 
Wc Bie. tor's Heirs) and deviſes one Moiety of a Tally, which he 
| — che had upon ſome of the Publick Funds, to B. and the 

Teſtaror of other Moiety to his Wife, and makes her Executrix, 


of his Eſtate, and dies. | 
theLand ſhall 


not be turned into Perſonal Eſtate, nor more ſold than is neceſſary to pay the Legacies, and the 
Heir ſhall have the Surplus. | wo py 
The Queſtions were, what ſhould become of the Sur- 
plus of the Money that ſhould be raiſed by Sale of the 
Lands, whether it ſhould go to the Wife, who was Exe- 
cutrix, or whether it ſhould be a Truſt for the Plaintiff, 
who was Heir at Law, or whether the Teſtator ſhould 
be looked upon to die Inteſtate as to that, and the Sur- 
plus go, according to the Statute of Diſtributions, to the 
Defendant, 1 9 5 8 255 
Twas ſaid, that here being a particular Sum deviſed 

to the Heir out of the Land deviſed to be ſold, it ſhould 
exclude him from any more out of theſe Lands, as a 
particular Legacy does exclude an Executor from the 

Surplus by the Conſtruction of this Court, that theſe 
Legacies muſt come out of theſe Lands, for it is ſo ex- 

preſly directed, and that is not to be ſold during the 
Wife's Life, ſo no immediate Legacy is intended; that 

this differs from all the former Caſes, for there Legacies 

have been given for Care and Pains, which imports they 

are _ Trultees ; but here tis ſo expreſſed, and the 
particular Legacy of the Tally comes in only, becauſe, 

when he gives away one Moiety, 'twas natural he ſhould 

diſpoſe of the reſt; and they would have read Witneſ- 

ſes to explain the Teſtator's Meaning to be ſo ; but that 
the Court would not admit. „ The 


_— — * 


which was to make diſtin& Proviſions for them. 
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5 The Lord Keeper 
the Perſonal Eſtate ; and that to be diſtributed according 
to the former Reſolutions, there being a particular Le- 


; gacy given the Executor; but as to the Surplus of the 
Money to be raiſed by Sale of the Land, he ſaid, that 


deviſe was but in Nature of a Mortgage or Security; 


and that the Plaintiff paying thoſe Legacies muſt have 


the Land, tho' he had a particular Legacy thereout, as 


he would have had all, if it had not been deviſed away, 


as if a Man deviſes Lands to his Heir for Life ; yet he 
ſhall have the. Reverſion tor. 


Heron verſus Heron. dete 1; 


Icholas Heron, made Sir Nicholas Heron and others his 
Executors in Truſt, and died, Sir Nicholas managed 
the Perſonal Eſtate, and kept on the Ledger and Jour- 
nal of Nicholas, and from Time to Time made the 
Entries in his own Hand; and therein enter'd the Perſo- 
nal Eſtate Debtor to Lands bought, naming them par- 
ticularly, and dies, having made Sir Nathan Heron and Sir 
Joſeph Heron his Executors : The only Queſtion was, Whe- 
ther theſe purchaſed Lands ſhould be a Truſt for thoſe 
who were to have the Benefit of Sir Nicholas's Perſonal * 
Ettate? Twas decreed they ſhould not; and my Lord 


Keeper ſaid, this was not ſo ſtrong a Caſe, as Kirk ver- 


ſus Webb ; for there was a Defect of Perſonal Eſtate to 
anſwer the Demand, which in this Caſe there is not. 


Hamell verſus Hunt, cn 136. 


Ma a Term to Truſtees in Truſt, to per- One ag.. 
mit himſelf to receive the Profits thereof during 2. Term io 

his Life, and after his Death, in Truſt, to permit his Tru i per. 
eee e Ii 13 two to receive the 


Profitsdurin 


mis Life, and after his Death in Truſt to permit his two Daughters B. and C. their Executors 

Acminiſtrators, to receive the Profits during the Reſidue of the Term, equally to be divided between 

them, they paying ſo much within two Years to his other two Daughters. H. dies, C. 1 — 
arher, 


dies, 
held that B. and C. were Tenants in Common, and not Jointenants by the Intention of 


104 
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two Daughters B. and C. their Executors and Admini- 
ſtrators, to receive the Profits during the Reſidue of the 
Term, equally to be divided between them, they paying 
Jo much within two Years to his two other Daughters. 
B. dies, C. Mortgages to D. and the only Doubt was, 
Whether theſe two Siſters were Jointenante, or Tenants 
in common. 1 . 1 
The Maſter of the Rolls held, that this being a Truſt 
of a Perſonal Thing, they were Tenants in Common 
and that the Father's Intention appears ſo in the Conſi- 
deration, which was, to make ſeveral, and diſtinct Pro- 
viſions for his two Daughters, and the paying of the 
_— appointed to their two Siſters, makes them Pure 
_ T0] 


n 
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In Conn Caxcnuams. 


TRIER — Brett. ++ a | Caſe 137. 


22 445 


TR. Thomas Thynn of Log. Let, was * = Life Þ Pal. Caſes, 
of the Rectory impropriate of Thame in Con. Ni nnd. 
Oxon. and ſeveral: other Lands, with Power to make . Ig Fur. 
Leaſes Remainder to his firſt, and other Sons, Remainder fun: fant to bis 
to the Lord Viſcount Weymouth. Mr. Thomas Thynn de- for or ke 
miſed this Rectory for 99 Years, if three Lives lived fe 10 8 
in Truſt: for Mr. Thomas Thynn of Egham, and bra 
died Anno 168 13 and ſoon after his Death, the Lord ron; decreed 
Weymouth made another Leaſe of the ſame; Rectory in Death to be 
Truſt for the ſame Mr. Thynn.:of .. Egham, who —— 2 
Money, - borrowed; 0 Tneſiate, Tet b 
and theſe two Leaſes were mortgaged to him for ſecur- i I 
ing of it, and then he died Inteſtate; and the Plaintiff Cnet 
took out Adminiſtration to him, and Mr. Thynn of Eg - 5 
bam died much indebted, and his Wife, (who was a | 
| Defendant), was bis Adminiſtratrix, the Lives men- 
Jnr in the firſt Leaſe One) and thereby | that Leaſe 
expired, 

In Avoidance 4 the Plaintiff's Title under. the Leaſe 
made by my Lord Weymouth, the Defendants, the Bretts, 
e under a Leaſe, purporting to be made by 
Du Mr. 


muſt at mibſt'be in Equity, but a Tru for Me. 
_ Conſequently for ts Erecutors, and "oy were = 
Parties to the Suit, 


ficient, and that 2 yt 
no Confideration ; | for in the latter Caſe it may be in- 


5 Term. $ Trin. 1701. 


1 n ET IVES 


Mr. Thomas Thynn of Lace Lars in 1681, a Vette before | 
his Death, to their Uncle Major Brett, for the Confidera- 
tion of 3600 L. and that ther Uncle had before his 
Death made a voluntary Aſſignment of it to them, 
TI Plaintiffs ſaid, that tho' this Leaſe imported to 

bs Ghks for £gol. hes no Money Was ever re- | | 
paid ; and that, if the Leaſe were really made, it was 
upon a Marriage Brokage\ for Major Brett's procuring a 
Marriage between Mr. T Lady Ogle, and the 
Proof ſcemed to be pretty ſtrong for that Purpoſe. 

The Defendants objected two Things, Wt, That the 
Plaintif Hall vot made any Cufficictie Proof, that the 
Leaſe was made on any luck Conſideration as they pre- 
tended ; and it could not be expected, that after ſuch a 
length of Time as 20 Years, Proof ſhould be made of 
the Payment of the Conſideration Money, eſpecially by 


the Defendants, who were Aſſignees and Strangers; and 


chat if the Conſideration were not paid, then N 1 


ꝛ4 hy, That the Plaintiff is not edel to cage 1 


this Leaſe, for he does not claim under or in Privity to 
Mr. Thynn that made the Leaſe, and was but Tenant for 


Life, and (whoſe Execuror muſt be intitled to the Bene- 
fit of this 1#afe, if it de 2 Trift) but under che Lend 


Weymouth, Who ie u Nemainder- Kn. 


Iuvwas anſwered; That the Plaintiff's Proofs were ſuf: 
*Conſideration-was' worſe than 


tended a voluntary Gift,” and the fancy of its being a 


Truſt is idle, tis 2 Leaſe ill obtained, and the Decree 


muſt have been, not that it ſhould de a Truſt fer Mr. 
Thyn, but that it ſhatild be ſet afide, and then my Lord 
Weymouth would have had the Benefit of it, and o muſt 
his Grantee. © | 
Lord Keeper.” If it dell wr Fl Miri nity 


it mut be ſet aſide, being ex 'turpi cauſa, and no Dit. 
. ſerence 


- Profits thereof ſhall be equal 


.. the tatute Frauds and 70 ur les 


= Ca Y nada: 


ference between a Bond, or Leaſe; and an — "Is 
but I think the Proof is not fall enough to found a De- 
cree upon, "therefore. let it be tryd at Lau Whether 
the N er were eee mw 
this Leaſe. n ee, l 

Aſters unde it was eite tryd nk, Fey two We + 
dich for the Defendant, and thereupon the Bill was 
diſmiſs d; but __ Appeal to the Lords, — 
the Decree, aA Wan the Leaſe Jt dn W. | 
n Verdicte ” 


| David hip; Verlus Elz nul 1 1 Eaſe wy 


FTER hearing of this Cauſe, un Lord Keeper ot. 
dered a Caſe to be ſtated, t to the Juſtices One deviſes 
4 the common Pleas for their Opinion, Which was done Truſtees, and 


e ly, their Heirs in 


and the Calc with heir Certificate: Was as Truſt, that 
a mans. 4 1ctrart bo: (219 af Satan. 
That William Phillips by his laſt will ard Teltergbgs —— lg 
m Writing did diſpoſe of his Eſtate in theſe Words, 1 myWite 
viz, I give, deviſe, and bequeath all my Houſes, Lande = my — 


Tenements, and Hereditaments, with their Appurte- the Telgte, 


nances lyin in the ſeveral Counties of Denbigh and N 
Flint, or elſewhere in the Kingdom of England, to my 1 
well-beloved! Friends Samuel Powel and Roger 'Tennings, and after hes 
and their Heirs in Truſt; and to the Intent; that the ben 
y divided between Elizabeth Ii h. 
my Wife, and Daughter Martha Phillips, for and Gd Ga Trot = 
during the natural Life f the ſaid Elicabeth; and after 7 the 
her Death, /1 d deviſe the ſaid Houſes, Lands, Wa ff J, 


to my ſaid Truſtees and their Heirs, to the Uſe of the I 


ſad Martha, and, che Heirs, of ber we ever, 1 


ſeveral Rem ov nd his Wife 
ainders Fer, * * di 5 * 13 MAI 


| 1 {ul ge; f 15 55 dies without 


el 0 % l offs ann 5) eee 
; Elizabeth is 
dl ig By th Op ot all "On Juſtices of C. E. eb nd Maths se Tai 
þ | of the Profits other 
4 Tel 1 to — e or Adminiſtrators of — 


before that Statute it would: r do the Heir of Merle, 98 95 th Fan, as Profits 


undiſpoſed of and reſulting 


—_— De Ter erm: N Tron. 1701. 


" The ale Won was, . Whether Een om whe 
Death of Martha without Iſſue, ought by g 
Implication of Law, or otherwiſe, to — whole 

Profits during Life, or only one Moiety thereof, and 

the Plaintiff the 3 during Elizabeth's Life, as Heir 
at Law to the ſaid William — Martha, as Profits undiſ- 
poſed of, and reſulting to him; and by Certificate of all 
the Judges of C. B. on hearing Council, Elizabeth and 
Martha being Tenants in Common, during the Lafe of 
Elizabeth; at Martha's Death her Moiety belongs to ber 
Executor or Adminiſtrator, by the Statute of Frauds and 

Fer juries ſubſcribed, by all the four Judges. 

Note, There had been a Decree for the now Defen- 
dant then Plaintiff to have the whole during Life, taking 


that to be the plain Intent of the Teſtator 3 and that 


Decree. was ſigned and inrolled, the then Defendant, 
now Plaintiff, did not in that Caſe inſiſt upon any Title 
as Heir; and therefore brought this Bill upon that Title, 
and conceiving himfelf to be intitled to a Moiety during 
the Life of Elizabeth, as an undiſpoſed necks . ha- 
ving *. a my gen her. | 


Caſe 139, Hlalcott verſus Markant: 


An Executor HE Plaintiff's late Father left the Plaintiff. his 
Will im on and Heir, a young Infant, and by his Will 

"ct made the Defendant's late Huſband and others his Exc- 
Zo perth me cutors, and Guardians and Truſtees for the Plaintiff, 
l and impowered them, if they thought fit, to lay out the 


aud Name Perſonal Eſtate in Land, and —_ it to 1 ſettled e on the 
2 as Plaintiff - and his Hers. 5 4 


ro the other 

Aſſets the Heir could not follow the Land to make it a Truſt for him, hots Executor nad told the 
Mother of the Purchaſe he was about reg Peu had her Conſent; and ſo the Executor's Heirs 

ent away with the Land for Wren Ex of the Application of the Truſt Money. 


Markan, (who was the ſole, or at leaſt the principal 
| acting Truftce) being about to ſell part of the Perſonal 
Eftats of the Teſtator, told the Plaintiff's Mother of it, 


and that he ſhould have Money in his Hands, and was 
3 about 


In Cris Gncdlaries | 1 


508 buying an Eſtate, 8d for _ Plain- 
tiff the Infant, and aſbed her — which ſhe gave, 
and ſo it was proved in the Cauſe; a afterwards: he 
| bought that Eſtate,” but took a Conveyance in his own 
Name, and no Truſt in Writing ever declared forthe 
Plaintiff ; but twas proved in the Cauſe, that he had ſe- 
veral Times declared, that it muſt; be ſold to make the 
Plaintiff * and afteruards he died Inteſtate and 
Inſolvent. 

The Queſtion was, Whether his thadd ſhould. hab al 
Land, or whether it ſhould: be in Truſt for the —_— 
or be ſold to make him Satis faction. 

The Maſter of the Rolls was very i to 1 
the Plaintiff as far as might be, and ſaid, he thought the 
Caſe of Kirk verſus: Webb. did not govern this Caſe; 
for there the Party did not know himſelf to be a Truſtee, 
and had: diſpoſed of the Lands; he cited the Caſe. of 
 Meers verſus St. John, and 4 Inſt. Title Court of Chancery, 
and ſaid, here is a good Foundation for a'Truſt, for here 
is a Commencement of a Truſt by the Will in Writing, 
and Markant had declared, that Greſſing-Hall muſt go to 
ſatify the Infant; and why; then ſhould not the Lands 
in the Hands of his Heir 1 — charged to make good 
what the Perſonal Eſtate falls ſnort, and perhaps this may 
be a reſulting Truſt, and decreed an Account of the Per- 
ſonal Eſtate. 

But afterwards diſmiſs d the Bill, as to the Greſſ ne-Hall 
Eſtate, and ſaid, it was too hard for him, becauſe there 
was no expreſs Proof of the — oft the Truſt 
Money. 


Vachell verſus Feffereys. | Cale 140, 


R. Bretton had two Children by his Wife, and af- g. denne 


terwards he grew into a diſlike of her, and parted v Wife's Chil- 
with her, and ſhe had two Children more, which he 5 


not ownin 
X x | never be 


1 his) 10 #. 
ug and no more, and gave the Children that he oiand conſiderable Legacies, B. and C batt coine 
h undilpo ſed Surplus, on the Words of Excluſion mult be taken _ 


— _— Ds Tm $. Fi 1701. 


never would own to be his ; he married his eldeſt ory 
and gave her a conſiderable Portion, and afterwards made 
his Will, and gave to the two Children which he owned 
conſiderable + ati and then deviſes in this Manner, 
lem, Iwill, that my Executors ſhall pay to A. and B. 
the Children of my Wife 10 8. a- piece, and no more. 
Ihen he deviſed Legacies to his Executors, but did not 
mention them to be for their Care and Pain, ar any 
Thing to that Purpoſe. 

The iſt Queſtion was, Whether the Executors ſhould 
have the Surplus of the Eſtate, and it was decreed, that 
they ſhould not, but that it muſt be diſtributed accord- 

ing to the former Reſolutions. = 
2dly, Whether theſe two Children, 120 the Teſtator 
did not own, ſhould come in for a Share; and it was decreed, 
that they ſhould, for the Words of Excluſion are not 
| plainly expreſs'd ; and ſhall he taken ſtrictly i in this Caſe. 
r Whether the married Dayghter's Portion ſhould 
reſtare qoas be brought into Horch. porch; and it was decreed, that it 
his Perſonal ſhould not, but ſhe to have her Share with the reſt, and 
Daughter ad- the difference as to bringing into Hotch-porch, was ſaid to 
vanced by... be between Perſons dying _ r and ning 


riage need Inteſtate quoad a Surplus. 


nor bring the 


Tortion into Hotch- 1177 to intitle her to a Diſtribution Share. 


Termino 8. 
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Caſe 141. 
4 2 Gann 
A A Solictor's 


HE B e he had fl Bill being 
id one Nailor, who was his Solicitor in this ported over 
Cauſe, more Money than could be due to him, obtain - Su en 
ed an Order to have his Bills referred and taxed, which Morion and 
was done; and upon the Taxation he was reported ”—_ 
be overpaid 600. beyond Fea, 


had a Ne pa comm tho? no Bill in Court whereon to ground this Writ. 


Thereupon he moved the Court for a ne exeat Regnum 

againſt Naylor, on Affidavit that he was going beyond 
853 with my Lord Cornbury, the Governor of Jamaica; 
and the Writ was granted by the Maſter of the Rolls in 
the Abſence of my Lord 9 tho there was no Bill 
in Court Rk to ground this Writ. 


| Caſe 142. 


41 verſus Miller... W 15. 8 


&. died inteſtate, leaving a Wife and two Day ohters, 45 4 
* Infants, and they —— intitled to his Perſonal E- vings Wik 


late in Thirds, which amounted to 900 /. The Widow Daughters 
| takes Bes Dean s 300 J. 


is found in the Houle Wan this Money py Fn ay ROK the Uſe of her- 
elf for Life, n 16: bes corif th t Heirs ; after the Death of the Methet tall rwo Daughters, 
Plaintiff as Adminiſtrator to the Dau ”_ brings a Bill againſt the Heir at Law, to have two birds 
of the 5001. out of the Land as — © which was decreed accordingly by the Maſter of 
| the Rolls, but reverſed by my Lord Keeper, 
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takes out Adminiſtration, and within two Months after 


laid out 5001. (Part of the Money left by the Inteſtate in 
his Houſe at his Death, as Was proved in the Cauſe) in 
the Purchaſe of Lands, and the Conveyance was to her- 


N * MY * 4 © # 4 
ſelf and her Heirs; Aa Priege was ho Declaration of any 


Truſt in the Deed, nor was Ahe: ſo much  as-mentioned 


therein to be Adminiſtratrix to her Huſband. 


| Afterwards ſhe conveyed. theſe Lands to Truſtees and 
their Heirs to the Uſe of herſelf for Life, and after as 


to one Moiety to the Uſe of one Daughter, and the 


7-4 


Heirs of her Body; and as, to the other Moiety to the 
other Daughter, and the Heirs of her Body, with croſs 


Remainders, with Remainder of the whole to her own 


right Heirs. ; 


The Daughters afterwards both married, and died, and | 


the Mother died; the Husband of the ſurviving Daugh- 
ter took ont Adminiſtration to his Wife and her Siſter, 


ard brought this Bill againſt the Heir of the Mother to 


have this Land made Perſonal Eftate, and to have tuo 
Thirds of it, as being purchaſed with the Money which 
belonged to the Daughters to whom he was Admini- 


ſtrator. 5 „ Be. Hon 
ſiſted on the Statute of Frauds and 


: of Kirk verſus 


1 


The Maſter of the Rolls ſaid that Caſe did not govern 
this, but ſtood' on its own Bottom, and that here was 
an Intereſt veſted in the Daughters by the Statute of 
Diſtributions, and ſaid, it would be very miſchievous to 
Infants, if their Money might be inveſted in Land, and 
that Land not liable to make them Satisfaction; and 


therefore he decreed that the Land ſhould ſtand charged 


with two Thirds of the Purchaſe- Money for the Plainrif, 
and if it were not paid, the Land to be ſold ; but thus 
Decree was after reverſed by my Lord Keeper VWright, as 
contrary to the Cafe of Kirk verſus Webb, 


3 Neal 


Neal 3 e Cu mo 
hn Neal by his Will deviſes 5l. per ; Ne. to his Ne- 4. | nt 
ge Thomas Neal (without ee to his Executors 3 er 45 
or Adminiſtrators) to be paid half Yearly during the (rid ur fa- 
Life of his Wife, on Condition he | behave himſelf cially Excouors o Executors ot 
to her, for he was a very lewd diſſolute Man, and made tors) 10 be 
his Wife Executrix, and died; and ſhe intermarried with om 11 
the Defendant Hanbury. 1 e Wis Li, 


whom he made Executrix, a Cond the bd ik cl to her. By his Dea 
the ad = IS, eye 16:66 


7 by 4 


n Neal the Deviſee 4 = as Wit: * Plains 
tiff was his Adminiſtratrix, and brought this Bill in forma 
pauperis, to have the Payment of the 51. er Ann. du- 
ring the Life of the Executrix of John. 

But the Maſter of the Rolls ſaid this is a Perſonal Be 
queſt to Tomas; and tis upon Condition he demean 
himſelf civilly to the Executrix, which cannot be after 
he is dead, therefore I cannot me a new al 105 


Bill muſt be difriſs'd e | 
#4 f ? ! 
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. verſus Brewer. | 0 K © 777 

Man made ferenal Executors, who all joined in Sale Fee ——_ 
of the Teſtator's Goods, but one only received the in  Sak, 
Money, and he afterwards became inſolvent. charged, tho 
Per Lord Keeper, all who acted by. joining in the Sale e the 
ſhall be charged; yet lately before, in the Caſe of Heaton Money: en _ 
and Marriot, .where a . had made a Conveyance to a 
ſeveral . Truſtees, for. Payment of Debts, and they all goes « 31 74 
Joined in the Sale, and one only received, the Mone, 
and became e 5 * other were not . * 1 
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FORTY WY e a. 


124 . De Term. & Ach. 170 


Giſe 19. Farr 1 Middleton. 


A Treats for a Purchaſe with B. and the Tag to 1 
VI. purchaſed were incumbred with Mortgages and 
wy If ; the Purchaſe-Money being agreed, was re- 

turned to London, and placed in an indifferent Hand to 
be paid in Diſcharge of thoſe Incumbrances, when the 
Quantum of them ſhould be adjudged, and Aſſignments 
made; but before that was Fg the Purchaſor died, 
and did not leave Iufocient Aſſets to pay his Debts upon 


* | 
The Queſtion was, Whether the 3 nnd as 
aforeſaid ſhould be Aflets of the Purchaſor, and be ap- 
plied to pay his Debts, or mult. be applied erg, yo! 

the Real Incumbrances on the purchaſed Eſtate z, for 
it were to be applied to pay off theſe, — 
then the Creditor of the Purchaſor muſt loſe their 
Debts; but if otherwiſe, then the Mortgagees, Cc. woud 
be paid out of the Land, by Virtue of their Securities, 
and the Creditors wou'd have their Satisfaction out of 

the Money, and ſo all might be paid. 

My Lord Keeper was of Opinion, that the Money was 
bound by the Agreement, and muſt be he os to 4 of of 


ch W082 ol bern 
1 | 1 AA in aff b Gr 
Caſt 146. Jones verſus Ban. 
4 A Perſon who was Ane durunte Fee 
ds coming fi 
of Age, dar of two Infants, and intitled to a Share of the 
miniitration 


durante mi- Inte tes Eſtate in his own Right, brought a Bill for a 
att, ud Diſcovery and Accontit, and proceeded ſo far as to Ep 


ceaſes, and 
Suir by ſuch nation of Witneſſes, and then got his own Share, and 
Adminiſtra- 
ror 4 there- let the Suit drop. ; | | 
e UL } | 
a 15 _ 3 | Aſter 


the Infant 
cannot 5 on therewith, but muſt begin anew, unleſs a Decree to account were had, in which. 


Caſe the on a Bil brought for that Ned, may be alloy ed to go on therewirh. 


K 


ich | 


done, that they might not be turned round to 
anew, but thought the Suit 


though much 


and 20601, Portion, covenants to lere 


7 the Infants coming of Ago "was bw to 5 hive 


the Benefit of theſs: een, and to erer on the 
Cauſe. 25 2 | 


My Lord Keeper choughr it e if ue be 
begin all 
quite dead, and at an End 


by the Infants coming of Age, whereby the Adminiſtra- 


tion durante minori Aitate determined, and aſked the Barr 


if any ſuch Thing had ever been done; it was anſwer⸗ 
ed that the like had been done once by my Lord han- 
cellor Somers, in the Caſe of Davis verſus Dauts, where 
an Adminiſtrator durante minori Mtate proceeded to a De- 
cree and Account before the Maſter; and then the Infant 
coming of Age, and praying, it was allowed to go on, 
fed 3 but here *twould not he granted; 
for Davis's Caſe had proceeded to a Decree 5'-and tho 
the Plaintiff there was Adminiſtrator durant minori Aftate, 
yet it was cum Teftamento anne o, nch by him made 
ſome Difference; and the Infant there had . a Bill 
to have the Benefit of the ſaid W ad _—_ 


e „ u 80 


Caſe 147. 


2 gerd verſus Mau. & at; & NEE 6 December 


| 11 ee oo- 

R. g on his Marriage. wich, Mr. Surton's fertle Lands 
Daughter, in Conſideration of that 0 Marri lage, 3 
le certain Houſes Portion, on 


particularly named in the Deed, and all other his Free» Life; Re 
hold Eſtate, to the Uſe of bimſelf for Life {or her, Joins tir brand 
ture, then to the firſt and other Sons of that Marriage 1 
in Tail Male; and for Want of ſuch 00 Rot e Daughs Le 


? „the Da 
fers in Tail Male, with Re under to hinf in Fee; 5 rers ters in Fall; 
12 f and Remainder to 
k ori n bas and nel in 


Fee, with a Power of . 


aber 

e e 
nd if his ng en/cint 2 3 
and if either 5 45 Marri 155 e 
10 his Wife and her Heirs, — , of e 
— and makes his ife 1 ecutrix: Then another 5 * 81 the H dies 

any Alteration of his r made. Settlement be made, 
with a _ of Revocativn to the Father; and that Legacies be on gr the Children, the 
youngeſt Daughter being a Poſtumous Child, within * the W 


e 
to his Daughter; 
i: 9 55 to have 300. of the 15001. 

le; and gave all his Lands 


to his Wife, her 
$ pakd, ? 


176 


i Fein & Auch. 17001. | 


"and in the Decd was u Proviſe-thar' Mr; Wers the Wies 
Father ſhould have Power by 


Deed, &c. to revoke all 
the Uſes; he was a Merchant, and at that Time be- 
yond Sea, where he lived a long Time. iy 

The Marriage took Effect, and he had Iſſue a Plank gh. 


ter; - and his Wife being again enſeint with a Child, — 


was taken ſick, and made his Will, and thereby deviſed 


1500 L t his Daughter; and if his Wife ſhould have 2 


Poſthumous Daughter, ſhe to have 5001. of the 1500, 
and if either died before 21 or Marriage, the Survivor 
to have the whole; and gave all his Freehold Eſtate to 


bis Wiſe; and her Heirs, And the Surplus of his Perſoral 


Eſtate, after Debts paid, to her, her Executors and Ad- 
miniſtrators; and if the Perſonal Eſtate was not ſuff- 
cient to pay his Debts, the Real Eſtate to be charged 


with them, and makes his Wife Executrix, and hath 


another Daughter born; and then dies without any Al- 


teration of his Will, and without making 5 dettle. 


ment purſuant to the Articles. 


The Widow inſiſted, that no Settlement ought to be 


made; for that, if it had been made, her Father might 
revoke it, and lo her Huſband would then have it free, 


and have Power to deviſe it, and therefore ſhe was well 
intitled to it by the Will; and that theſe Legacies ſhould 
be intended to be deviſed in Satisfaction of the Settlement; 


ard that it muſt be ſo intended, for that they had no 


other Real Eſtate but that which was covenanted to be 


ſettled, and that they muſt either nccepe them ſo, or not 
have them 1 


She likewiſe inſiſted, that the youngeſt Daughter be- 


ing born in the Life-time of her Father, was not 2 


Poſthumous Child, and therefore not entitled to the 


- 300 1. and the Childrens Bill was to have the Settlement 


made, and to have their Legacies. 


They inſiſted, that as the Will did not mention thoſe 

42% 80 be in Leu of the Sertlemint, there was no 
— to think he ſo intended, for he was to have 

| the 3 in Fee of the ſettled Lands, and that ws 


Jie aal a 64 5 Tufhcient 
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E Gita Concellari:” 1 


n. to | ſatisfy the Words of the Will, 1 was 
valuable too, for 11 the Infants die before 2 1, ſhe will 
have it; or if they ſhould live to that Age, yet during 
the Mother's Life, they could not ſuffer a Recovery to barr 
it; beſides, they had no Proviſion during the Life of 
the Mother ; and therefore twas reaſonably to be intended 
he meant theſe Legacies for that Purpoſe, for their better | „ 
Adrancement in Marriage; for by the Settlement they 4 
were only to have a Remainder in Tail, and the Husband 1 
would have nothing, if his Wife died before ſhe could ſuf 
fer a Recovery, which could not be during her Infancy, ; 
nor during the Life of her Mother. © . 
This Cauſe was heard before my Lord Chancellor 
Somers, and as to the firſt Point, he declared, the youngeſt = 
Daughter, tho born in the Life of her Father, to be a 
Poſthumous Child within the Meaning of the Will, an 
well intitled to the 5001. 5 
But as to the other Point of the settlement, he re- 
ſpitedd bis Judgment, and directed a Letter to be wrote 
to Mr. Fates, to know cher he would revoke the 
Srieming 2 OT 
The Cauſe coming on this Day before the Lord Keeper 
Wright, upon the Point of the Settlement, he ſaid, he 
would not Decree the Legacies to be in Satisfaction of 7 04 © 
the Settlement; and therefore decreed an Account o 
the Perſonal Eftare, and the Infants Legacies to be put 
out by the Maſter, ſubject to the Contingencies in the 
Will, and that the Settlement ſhould be made Purſuant 
to the Articles, and there was to be a Proviſion 3 in it 5 
Mr. Hutton to revoke, Ve. | "ok 
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Caſe 148. Halford verſus Byron. 
4. in a Fond Was bound to B. in 10001. for Payment of 480 l. 
- _— 'Lo afterwards A. being robbed of 495 Guineas, B. 
007. after thought his Money in Danger, and preſſed 4. for it, 
I who got C. his Brother- in- Law to be bound with him to 
give a Bond, B. in a 200 4, Bond, to pay 1001. and Intereſt, as a 
for Payment farther Security for ſo much of the 480 1. Then 4. brings 
a further Se- an Action againſt the Hundred, and recovers 540 L and 
del er dle aſſigns the Judgment to B. and D. (his own Attorney) 
L Agne towards Satisfaction of the Debt; and the Sheriff paid 
Judgmear ro ſeveral Sums to B. and 80 J. Part of the Judgment was 
towards far- paid to A. by B's Conſent ; and if this ſhould be reckon'd 
ther Stifte as paid to B. at leaſt fo as to exonerate C. pro tanto, was 
Debr, and 5. the Queſtion. e a are Weit arpoatintlc: 
ſured on is g e, This hall no go in Exonertion of any Fae of the Money Leue yi 
200 l. Bond, as it would do, if B. had actually received it, and lent it to 4. a 


My Lord Keeper held, that it ſhould not, becauſe, 
that this Aſſignment of the Judgment, was but as a farther 
Security for the Money due on the 1000 J. Bond; and 
as the Obligee had got it, ſo he might releaſe or diſ- 
charge it, as he thought fit, and the Syrety is not hurt 
by it; otherwiſe it would be, if the Money had been 
once actually paid to B. and after, lent again to 4. ſo 
decreed an Account to be taken of what due on the 
1000 J. Bond, and what due on the 200 J. Bond for 
Principal, Intereſt, and Coſts, or ſo much leſs as remained 
due on the 1000 J. Bond, and the 200 J. Bond to be 
delivered up. ee 
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BUN verſus Godfrey 8 & al | Execurors rr 149. 
N John Sulft. 15 0 Give! chat 


AN Eiechg pays Bond Debts 5 
| Decree apainſt his Teſtator. Per Cur. clea rly he adgmen: a 
all not be allowed thoſe Payments in his Account, 
becauſe the 1 N is f fo . Wen '# at 
Law. 1 n 


4 


Ke. verſus Nos een Oil avs 


Obert Cler on and one Founds, were 1 * 1 1 N 
Trade of a Mercer; Clerkſon is indebted n. to T 
Edward Hopton in 2000 l. to which the Plaintiff, was in- nin Se. 
| titled as his Repreſentative, and in 1300 l. to Dryden the the Debr 
Defendant's Teſtator, for which he and Founds were bound. drt fuer, 
Clerkſon made his Will, and thereof | Dryden and another Peer 
Executors, and deviſcs his Lands to them, and their . a 
Heirs, Share and Share alike, to be ſold for. Payment of i if one be ; 
his Debts, and died; they. employ'd the greateſt Part of Rand t 
his Perſonal Eſtate in paying off a M of 2000 l. u makes 


A. and 3. 


ortgage 
charged on the Real Eſtate deyiſed for Payment of Debts; Execuors, 
but kept it on Foot, and took an Aſſignment thereof to ö 
themſelves; and Clerkſon. had alſo a Bond. taken in omen 
Dryden's Name for Money due to Cleriſs. ag lacks 


not retain, becauſe he is not Executor of the firſt Teſtator ; but B. A e Sur- 
Cabo ln > Exzemor canner ie ba : 


The Plaintiff 5 ks ill a eilt the 2 of 
Clerkſon for a diſcovery; of Aten, and to have a Satiſ- 
faction of his Debt. Drydes in bis Anſwer inſiſts to re- 


tain out of the Real Eſtate When ſold, and alſo. out of 
the Perſonal Eſtate to pay his own Debt; the Cauſe pro- 

ceeded to heating, and a: Decree for an Account; = 
before any farther Proceedings, Dryden dies, having made 
his Will, and the Deſeodant Dryden his . 3 


mn 


N Tom TI 1781. 


N was before Executrix of Found:) and the Cauſe w was 
- gevived againſt her. » 1 | 
For the Defendant it was mile, that the Wörtgagt 
3 paid off with the Aﬀets, which Dryden her Teſtator 
might have retained towards his own Satisfaction, and 
the Mortgage being kept on Foot, they in whom it is, 
ought ſutely in a i Court of Equity to be looked on 8 
Truſtees for the Defendant for any juſt Demand he had 
on the Eſtate, or paid off with Aſſets, which he might 
have retained; rl ſo it will be for the Real Eftate too, 
if Dryden abt the-other Executor were Tenants in Com- 
mon, as it was urged they were; and that a Court of 
Equity could not take them from them till they were 
15 the Reaſon of Retainer by an Executor, is, becauſe 
he cannot ſue himſelf, and the Reaſon, as to the Heir is 
> whe ſame; and the Law muſt be fo to, tho there is no 
Inflance of r Add. 

For the Plaintiff, it was inſilled, G the Deftndint, 
as Executrix to the firſt Teftator Clerkſon, cannot pretend 
a Right of Retainer, for ſhe is not his Executfix, for 
Yes Teſtator was not the ſurviving Executor of Clerkſon, 
but the other Executor, who is ſtill Living; and the 

Words of the Devils of the Real Eftate do not make a 
Tenancy in Common; and then ſhe has no Capacity of 
retaining ; it was agreed, Dryden might Have retained, 
but was not forced to it, — volens, as was ſaid on 
the other Side, tho” prima facie, it might be looked on 
as a Retainer. The Teſtator devifed the Mortgage to be 
paid off out of his Perſonal Eſtate, and then to be ſold to 
pay 2000 l. to his Grandſon, which they have done, 
and therefore, pro tanto, have renounced Their Right of 
Retainer'; and this Debt for which the Defendant would 
— Retain, was the Debt of Founds, as well as of Clerkſon, 
they being Partners and Co- obligors, and ſhe 5 Executrix 
of | Fourids alſo, and hath Aſſets of his to pay, and there: 
fore could retain only for a Moiety 8 
Lord Keeper. An Executor of an Executor mi ke 
ith, but not in this Caſe; the Land being devi ed be 
Wy} 4 the 
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the Executors, und Share males; I think, a 
Tenancy in Common; but here the Narita of the Exe-. 


» 


cutor, is not the Executot᷑ to the firſt Teſtator, 


4 
F 
7 

1 


fore cannot Retain, and the Perſonal Aſſets are gone; 


the Queſtion is now, as to the 
Equity all Debts are equal; nd 'y 
come here, you cannot r you 
uity will never aſſiſt a Retainer ; and theſe being only 
Equitable Aſſets, you apfht not to retain to pay all, but 
only a proportionable Part ; and as to the —_ you u 
are a T and therefore that muſt 
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One executes R. Andrew Lant had four Daughters, and in 


Bond of | 1673 made his Will, and deviſed to one 1000 /, 
one of his and by the lame Will deviſed to them 1500 J. a- piece 
Dise for their Portions, which laſt Sums of 1 500 J. were to 


without any 


| on, be raiſed out of a Real Eftate, deviſed by his Will for 
| immediately, that P urpole ; afterwards he .marries one of his Daughters 
RY to Mr. Francis Lane, and gives her 4000 J. Portion, and 
—4 and .z afterwards executes a Bond of 5000 J. to another Daugh- 
robe made ro ter, but kept it by bim, and it was found amongſt his 
— 1 Papers after his Death, and there was ſome Proof in the 
mes by Caule, that this Bond was entered into to defend him 
that Daugh- from paying Taxes for his Money; and there was ſome 
by Will gives Proof likewiſe, that he had told his Daughter not long 
 Fortions 19 beſore his Death, that he intended her the Benefit of the 
ters, and dies, Bond, it was plain he had forgot his Will, for he died 
decreed 10 be hot till 1694 ; 1 had often ſaid, he had no Will, and 
{er aße. itwas not found till ſome Years after his Death, by the 

ſaid Will he bad given his Wife ( whom he made {ole 

Executrix) ſome Legacies, but had made no Diſpoſition 

of the Surplus of his Eftate. And the ſeveral Queſtions 


that were made in the Calc were, 


46 Vs | 1, 


4 E . — 2 % * — k 3.4 * — — — 


4 e . J 


LY 8 a el. 
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the Surplus; bofgre any 2 


when the Law was not ; 
My Lord Keeper was gf Opinion, that — chere was 5 


ler n Bapd,. were "on _ 3 


1 prey Hoy % 334 


24h. If it ware $0! rage So eee 


be taken ag a Satisfaction of the Legacies derired to hey, 
or a Revocation o 


the Will as to. them, 3nd, whathe 
the unpreſatred Daughter ſhould. be mage. e 


be 
340. If there he not a Pifference whe: the Wie 


button (if any were 20 
made in this Caſe,) 1 35 . od gy 4 F 


has a Legacy, and is made E ix, and the Surplus 


not diſpeſed; and wWherg 8 Stranger is; and if ſhe. {hall 
not have the Surplus -tp. her.gwp 
ſhould nor, eſpecially, in this Caſe, when the Will was 


Uſe, | tho', a Stranger 
made in 16733 and the Qaurſe of diſtributing the Sur- 


plus not introduced till long after, and therefore not to 
be carryd on in Equ 


at that Time: 


no Fraud or Circumvention in ohtaining the Bond from 
Mc. Last; yet chat it appeared to be his Intentian, tha 


ity, to take it from 1 the Widow, 


no Uſe fould, ba See for che Bond was, wichout 


any ge and 17 anf 7 and he W 
kept it by him; and thercfor the had got it from 
him, and put it in Suit —_ hm in his Lafe Lime, 
he thought Equity would have relieyed him againſt it; 


that he always declared, that he intended his Daughters | 
— and equality is the higheſt Equity; and the Daugb⸗ 


ter herſelf took the Bond to be only to . hun 


from Taxes; and being v. and only done for 


that, ſpecial Purpaſez ihr: 8 Trulk for bimlelf, as ch 


Caſe is, and therefore degroed it to be ſet aſide, this 
Wan being equal to the, reſt without that Bord. 

As to Mr, Lanes 4900 l. Portion, that muſt be taken 
to be a Satisfaction of the- 590 J. given her hy the W ill 


for her Portion, and a Revocation of the Will, pro tanto, 
but as to the 1000 J. Legacy, thar being a general Les | 
gacy given by the Will, Mrs, Lane muſt have it, notwichs 


ſtanding the 4000 J. given her for her Portion; and the 
Perſonal 


Oe CONTIN ee ne x 


"nn... "De Te erm. 7 Ill 1 th. 
i "Ferſonal Eſtate ſhall not go to OO Real Eltare of of 
the Legacies charged on it by the Will. 
2 Decreed likewiſe, that — Bog muſt diltribüte * 
us, for tho the Law was taken otherwiſe at the 
making of the Will; yet by fabſequent Reſolutions,” the 
Law is declared oheewike, and here is no Cireuttiſtances 
interven d to alter the Judgment of the Court to what 
the Law was taken to be at that Time, n of 
che Teſtator at the Time of the Will. 
As to the Hotch-potch, he could „e no Rem N 
it; and therefore the Portion muſt be brought in, * to 
the Daughters have the Benefit of it, but — the Wife, 
and 1500 J. coming of the 4000 J. coming out of the 
Land, this oor #006 ien wee Two es 


Caſe 152. | 

- 2m 429. E verſus Parſons.. ets 7 
P e Bill of Review to reverſe a Decree of 
pad per | my Lord Nottingham in 168 2 for Sale of Lands 


lived in the {ſubjected by the Will to the Payment of Debts; the Lands 
ihrer lebe. were Jeviſca- to Truſtees, and their Heirs, to ſet and 
reſſes, ax Farm let, and out of the Rents (without ſaying and 


neſſes, at 


— Profits) to pay his Debts, and all his Debts and 8 
atteſted . being firſt raid, he gave the Surplus to F. S. 


all 
eetive Times, in the Preſence of the Teſtator, ſufficient within the Statute of Frauds; but 
whether the Man's owning the Writing to r the Wiſes be a. 


cient, Q. 
This Will was wrote with the Nerd 4 ob —_ of 
as was proved, and publiſhed in the Preſence of three 
ſeveral Witneſſes, at three ſeveral Times, and they all at · 
teſted it in his Preſence; but he did not Sign it in the 
| Preſence of the am Witneſs; but only owned the 
Signing to be his Hand, and defired him to atteſt the 
Will, as was proved by that Witneſs. 
The Teſtator died, leaving an Infant Heir, and the 
Land was decreed to be fold, and no Day given the 
Infant to ſhow Cauſe againk it. it. The Objections to the 


Lecree were, 


3 ” 1 


* ” SW - 


it may be a Queſtion, if be Infant Heir ought | 
have a Day to ſhow Cauſe ; but he thought it not needful 
in this Caſe, becauſe nothing deſcended. ihn nor was 


* Cari Ne 1 
155 That this is no 1 Will within che — 


— 


Frauds and Perjuries, becauſe not atteſted A che Wit⸗ 


nee l and chat one of * did not ſee = . | 


74%, IF the Wal had been vel excaureds yerthe Words 


6 i were vt Luſfcent wo ground x Decxe fo ul being 


only to Let and Set, and dur of che Rents, without S. 


bur had [Day ginen him to ſhow Cauſe when he 


came of Age. 


My Lord Boe be held a Publica df a Wal belies 


1 en tho; at three ſeueral N good within Th dy 6d 


Teſtator's own Hand, a ſufficient Sqaing withi the Sta- 


tute, tho not ſubſcribed nor ſealed by him, but doubted wh: ads vo 
whether owning the Subſcription to be his, was ſafficienth 
of the Will is: nn ee and ES 


but the Validity 
therefore ordered it to be tried. wits 4 
As to the Words Let and Sets and ent af dhe 


ing and Profits, to pay, Va. 30), That tho the Words had 2 
been ſufficient to bear a Decree; yet the Infant ſhould S039 03 ol 


to pay, he held them not ſufficient whereon, to ground a 7 2 5 


n the ſubſ⸗ Ee, 
is De and Lacie » os be to Truſtees, 
were ſufficient. a : 
There needs no Day be nes the 1 bertel 
the Land is deviſed to the Truſtees, ſo nothing deſcended 


to the Infant, and there was no Decree againſt him to 


join, and the Truſtees might have ſold without coming 
to the Court for Direction; and yet if they do come, 
not to 


chere any Deco ain him 40 r. 


Bbb Buer ulli 
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75 14 ; i 10 {564 51 11 
Aer Tay of Marriage was held between che Defein. 
tion of 26094. 1+. dant Richard: Barter uilie, the Plaintiff's _ eldeſt 


beet, Gs! and aue his Wifd, formerly the Wife of "Rayner; 
Son's Mar- and the Defendants affir med ſhe had 2600 J. Fortutie ar 
vis Por- het own Diſpoſal, - and \\thereupon the Narr 
ne if reed on, and Articles entered into, whereby 

cool a Year cited, that the Deftndant Juue had a Fortune of 26000 
riage; and it qyhich was to be paid the Plaintiff (without ſayi 


araber whom) and in Conſideration thereof, the Plainti $4 
 tharſie kad Covenant with the Defendant'Gore, Uncle of the De- 


che Faber fendant Jane, that he would within fix Months after the 


wo make + Marriage, on Payment of the 2600 J. ſettle certain Lands 
for the 16001. in the Articles mentioned, and {aid to be 600 J. per Aun. 
oy 1 Value, on the Defendant Richard, for Life, then 2 50 J 


xtion to 0 n 
forthe 26007. Jointure, then the whole to the Iſſue of 


what be na, per Ann. Rent Charge to the Defendant | * 
Leda our of in Tail, with the Remainder to the right Heirs of Richard. 


the 600 J. per 


„ ee %. worth of Land, ball 36 r Am, as was urged he 'ſhould ; for th , by the Game 
Reaſon, if ſhe had it that only 2600 /. ſhould have dedudted 


. ebe to rl n L Dan 


The Marriage took Effed, and after it was > libel 
that 1000 l. part of Jane's Fortune was ſettled by her 
and her former Huſband, Rainer, in ſuch Manner, that 
it would come to the Iſſue of this Huſband (all her 
Children by her former Huſband being dead ;) but it 
could not be paid to the Plaintiff, nor could he have any 
Benefit of it; fo the re were not performed on 
either Side. 

The Father brought 'this il 


ticles, that the Articles might be performed mutually in 
a ſhort Time, or he be diſcharged therefrom, he being 
willing, on his yon to ſettle on Payment of the 
2600 |, 0 


5 It 


6 ill againſt the Son and his 
Wife, and their Infant Son, and the Truftee in the Ar- 


af ww DÞ2 6 


* Can 2 N 


9 ee by the Anſwers, that the 1000 7 was 515 
ſettled, that e not be paid to Fe. afl i but the 
Defendants offered, that the Plaintiff ſhould keep. Boe Y 
per Aun. Land, out ef Ae 8 eh l 
Fg 100 29rd bas W e 
But that the Plaintiff would 4 ſubmit, und . 


was only paying him out of his own, and might i 

been with as good Reaſon urged, that if no Part of the 
2600 l. would have Fenin the Plaintiff: ſhould harre 
kept 2600 J. worth of Land out of the Settlement, and 


ſo have ſettled the reſt for nothing; ſor in the one 
as well as the other, it might be ſaid, that the Plainti 


had 2600 J. which was all he contracted to have; rr 


the Plaintiff offered, if the 1600 l. might be quierly 

| paid him, he would make a Settlement for that, in Pro- 
n to the Settlement he was to have made for the 

2600 l. but the Detendar 

ſiſted, there ſhould be only 1000 1. Appar 

out of the Settlement. 


| 1 
The Maſter of the Rolls ſaid, Be, could bot Dectno 
him to do more than make a proportionable Settlement; 


ſo then the Defendants ſaid, they would find ſome Way 
or other to raiſe the Money for the Plaintiff, and the 


Decree was, that if the Daſondancs did within am an 


pay the 2600 l. the Maſter was to ſee the Settlement 
made purſuant to the Articles, or if 1600 J. then a 
. bir eee be dife 

Note, By the Articles, thai Son was to hand had the 
Rents from the next Rent Day, and the Father the In- 


8 did not like this, but in · 


tereſt of the Portion; but there having been no Perfor- 


mance, the Maſter of the Rolls would not Decree the 


Plaintiff to account for the Rents, and take the Portion 
with Intereſt from that Time, the Father not being ob- 


liged by the Articles to make ** eee till the 


Portion paid. 


4 
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Caſe 154. Parſon Fealt⸗ Earl ol Orfard;. : py 22 
Eꝛkecutors of Ruſſel, who married Lady 
North, Widow and Executrix of Lord 


North. 


5 


Aber Bu HE Lord North had; „ 


r Plaintiff, and — for Payment of it, and 


t in, the 


ecuror ve, it being greatly in Arrear, he died much indebted to 1 


ea Be, veral Perſons, both by Bond and ſimple Contract. 


on the Account, a — hreet ben yon hn and 0 ase 
in Reaſon, where paid withour ſu 5 e 


The Plaintiff brought his Bill in til Court "0 a 
Diſcovery of Aſſets,” and to have Satisfaction of his 
Debt. After Proceſs ſerved, and Anſwer put in, Ruſſe! 
voluntarily paid a Bond to J. & without Suit: The Cauſe 
proceeded to Hearing, and an Account was decreed. Nu.. 
ſel died, and the Cauſe was revived againſt his Executors 


only; and the Queſtion was, Whether this voluntary 
Payment pending a Suit here ſhould be allowed them on 


the Account. 
For the Plaintiff, it was inſiſted, that it ſhould not; 
for when a juſt Creditor makes a Demand in this Court, 


it is not according to good Conſcience not to pay it, 
and even at Law a voluntary Payment to a Creditor in 
equal Degree is not good, after an Action brought by 
another; and it has Gen adjudged to be the ſame Thing 
here, particularly in the Caſe of Foſeph verſus Mort, 
where Payment on a Recovery at Law, or Action brought 
after a Bill was depending here, was diſallowed on the 
the Account, after great Debate. 

On the other Side, it was ſaid, that tho' a voluntary 
Payment be not good at Law, after an Action brought 
by another; yet an Executor in that Caſe may confeſs 
Judgment to which he pleaſes, and pay with Safety, 
which here he cannot, nor have an Inj unction to ſay 
the Action at Law. 1 

ay 


2 


"E 7 5 Concella aria. 1 5 


M Lord Keeper thought the Payment o ought d to 2 
allowed; he ſaid it ſeemed to be admitted, that if the 
Executor had confeſſed Judgment at Law, the Payment 
would have been good; and why ſhould not a voluntary 


$163 —_——— — . 


Payment, without confeſſing Judgment, be as good in | 


Equity, for there is no Difference” in Reaſon ; 5 and if 
Money be to be laid out in a Purchals, | 
4. in Tail, upon a Bill brought here, the Court will de- 
cree the Money to be paid to him; becauſe if the Pur- 
chaſe and Settlement had been nde, he might have diſ- 
poſed of it, tho there muſt have been the Formality of 
a Recovery or Fine, yet being in his Power, it is look d 
upo ” as . Thi g; but this is a Point of Conſe- 
Bae let the Precedents be ſearched, and I will conſi- 


er * it. 


A June 1102, this Cauſe came on again, | 


and ſuch Precedents as could be found, were produced 


on both Sides; and my Lord Keeper ſcemed to be of the 05 


ſame Opinion as formerly, and ſaid it was an intolerable -- 
Inconvenience, that an Executor might be obliged: You | 


cannot oblige. a Man to take leſs t his Debt; and 
how then can you ſtop him for going on at Law to e- 


cover it? The Caſo of Joſeph verſus Mort, is a Precedent 

againſt me, but I think that is a direct Change of the 

Law; but I will conſider of it till to Morro ww. 
The next Day he ſaid he had conſidered of the Pres 


cedents, and was bound up by them, and therefore or- 
dered the Exception taken by the Defendants to the Ma- 


ſters Report to be over- ruled, and the Payment (being 
voluntary) to be diſallowed; but he ſeemed to diſap- 
prove of the Caſe of Fo 175 verſus Mott, where the 
Judgment at Law was fairly. obtained. 

Note; Aﬀterwards an ape was brought in the Houſe 


of Peers from this Decree, and on the 2 iſt Day of No- 


vember, 1302, the Decree was revers'd, and the Pays 
ment allowed, 3 Mn 
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Shepherd verſus Kent, 

R. Richard Kent being greatly indebted to ſeveral 

— Perſons, borrowed 8000 J. of the Truſtees of 
Feet and the Earl of Kildare, and gave them a Note under his 
dies; « Cre- Hand, that for ſecuring the Repayment of that Money 
Sagen . with Intereſt, he wou'd make them a Mortgage of an 
gain the Eſtate in Wilſhire, which he then had lately purchaſed of 
and then he Sir Euward Hungerford; but before it was done, Mr. 
Kent died indebted to ſeveral Perſons by Bond and Sim- 

ple Contract, having by his Will deviſed an Annuity of 

500 l. per Ann. to his Wife, and ſeveral other Legacies, 

- their Bill, and deviſed alſo his Eſtate Real and Perſonal for Pay- 

Decree for ment of his Debts and Legacies. eee 

act die Navin proved his Deb befor the e te gte , Ke hearing, de 


Pre- 
tence that he being a Judgment Creditor, ought to have a Preference before the other Credizoy 
leaſt out of the Perſonal Eſtate ; but the'other Creditors having joined in the Bill, and con 4 


ted the C of the Suit, and ſeveral Dividends being made t to the 
Court wou'd TR it, and held, that if any Preferen Es 1 Plaintiff ought to 
bring what he received into Hatch. pete, and that he ought to take either all Law or all Equit). 


The Earl of | Kildare and his Truſtees, brought a Bill 
againſt the Executors and two others, who were Devilees, 


and likewiſe Creditors of the Teſtator, to have the Lands 


mentioned in the Note, made a Security for the 2000 5 
2 | | an 


a 


miniſtration... 


ed the Aſſets, and pretended to 


the Eſtate of Mr. Kent ſhould be fold; and the 


e e — n 


ſhould be 10d. d that out of che Purchaſe. 


Earl ſhould be paid in the firſt Place, and that then IJ 
eſt of the Credivors ſhould be paid in a Cub af Alb 

| GT e (415% wit 0 340. Deaf 
The now Nis e folmal Gn de Flask | 


vho were no Parties to the firſt Decree, brought Aﬀtions 


at Law againſt the Executors upon 7 4 Bonds, and 10. 
covered Judgment ; and afterwards they and 2 
of the Plaintiffs, who had r Judgmen 


brought this Bill againſt the Earl of Kildare and hs 
Truſtees; and againſt Ken's Executors and others, - ſet- 
ting forth their Debts; and that the Rrecutors contral. 
other Creditors: of 
an inferior Nature; and for that Purpoſe pretended 
that the Earl of Kildare had obtained a Decree to havr 
his Debt (which was ſecured only by a Note) paid him 


before them, which d fo) was obtained by Collu- 


ſion, and wou'd not have been ſo decreed; in Cale h 
proper Defence had been made; and they being no Far- 
ties to that Suit, ought not to be bens 555 WW 1 * 
it ought to be ſet aſide. 171: 

The Cuiſe came ws Hearing; — the Gn debe 
wi they ſaw no Reaſon to alter the Earl of del 


E ſo as againſt him. The Bill was diſmiſs d. 


Then the Decree went on farther, and ſaid; that all 


brought before the Maſter, and the:Creditors ſhould: go 


ela the Maſter, and prove their Debts; and after 


Payment of the Earl of Kildare, the Surplus to: be d- 
vided amongſt the reſt of the Creditots proportionably:; 


proportg 
and the Plaintiff Shepherd, and the others, who had ob- 
tained Judgments, went before the Maſter and proved 


their Debts, and as the Money was brought before the 


Maſter, - received ſeveral Dividends of hay! Shot ariſintz 


by Sale of the Real Eſt ate. we 


There be ets a conſiderable Sum bein} the 
3 was raiſed by 


Maſſes, 


Sale of the Perſonal Eſtate, Shephard 


and 
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3 the other Creditors, who had obtained judgments, 
petitione for 2 Rehearing of the Cauſe, for that the 
Decree ought to have given them a Preference before 
thoſe Gteditors who had not obtained Judgments, at 
leaſt out of the Perſonal Eſtate, and ſo had the Decree 
done that was at firſt made, on hearing of the Earl of 
*Kildate's'Cauſe, by ſaying, That after he was ſatisfied, 
the other Credicors bolt le paid: erte of Admins : 


ation. | | rie 1 


T be other Greilitves whs hid. vo, Judgments, 2 955 
* the Decree, and ſaid; the Plaintiff and the other 
3 Creditors ought to take all Law or all Equity; 

and now they had brought them in here by chis Bil, 
and made them contribute to the Charges of this Suit, 
and had received Dividends | 3 the Decree; they 
ought not to alter it on a Re- hearing to prefer themſclves; 
and that a judgment obtained after the firſt Decree 
ought not to avail them; beſides, if the Plaintiffs wou'd 
have Advantage of their "legal Preference, they ought to 
bring all they had nme Jets: 

into „ 

Twas replied, chat they having a legal Preference by 
_ DJ againſt the Executors, and their Bill be- 
only to give them a Preference before the Earl ol 
Kildaris Note, which = not allowed, they ought to 
have been diſmils'd generally; and their receiving their 
Shares before the Maſter . the —_— Aſſets, where 
they had no Preference, ought not to prejudice them 
as to the Perſonal Aﬀets, where they have a Prefe- 

rence; and there can be no Pretence for their bringi 
any into Hotrh puch. A Man indebted by Bond 
deviſcs his Real Eſtate for Payment of his Debts, a Cre- 
ditor recovers | againſt his Executor, but the 
Real and Perſonal Aſſets ill not pay all the Debts, 
om" his 2 udgment entitle him to the Perſonal Aſſets ? 
not come in for his Proportion alſo of the 
ID. for what remains unpaid ? Or if one 
en a Bond and a Mortgage for * and one 


— — 


Es ——_ = aA * * 


holders there were concerned in Intereſt, and had de- 
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is worth nothing, ſhan't he make up the Inconveniency 
of the one by the other, and forecloſe, if not paid? 
Lord Keeper. This Point is not now before me, and 


if it were, (I think, if they would have any Benefit of 


the Equitable Aſſets, they ought to bring what they had 


received into Hotchpotch. As to the Decree, I am of O- 


pinion it is juſt, and will not alter it; when you, who 
are a Judgment Creditor, bring a Bill with others, and _, 
pray a Satisfaction of your Debts, and Relief, I think 
you ought not afterwards (when you have made them 
contribute to the Charge) to make Uſe of any legal Pre- 


ference. 


rein one 0 nk 


: 4 4 May. 


A Factor buys Cheeſe for his Principal, and then 8. Cr . 

M breaks, and an Action is brought againſt the Prin- Verdids be. 

cipal, and a Recovery at Law ; the Plaintiff here endea- in Sy, by 
voured in the Court of Law to have got a new Trial, gan ws 

but was den, ee e 

they brought their Bill for a new Trial in an indifferent County, bur the Bill dlnig u. 

And now this Bill was brought, and ſuggeſted for E- 
quity, that before the Cheeſe was bought, he had coun- 
termanded the Authority of the Factor, and that the 
Defendant had Notice of it (but that was denied by the 
Anſwer, and not prov ede. 5 

Another Suggeſtion was, that there could not be an 

indifferent Trial in Suffolt, for that almoſt all the Free- 
clared they never wou d find againſt their Countrymen. 
The Plaintiff likewiſe found out ſince the Trial, that 
the principal Witneſs, on whoſe Teſtimony the Recovery 

was had, was Partner with the Inſolvent Factor, and ci- 
ted the Caſe of Hennell verſus Kennell, 11 February, 
28 Car. 2. where an Action was brought againſt an Ad- 


miniſtrator, u ho pleaded plene Adminiſtravit ; and the 


Trial was brought down by Proviſo; and at the Trial 
the Defendant being put to prove a Sum of 501. paid 
; 50 EGG before 


/ 
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before the Plaintiff's Original, which not being provided 
to do, a Verdict was againſt him; yet after finding the 
Note, whereby his Witneſs was enabled to ſwear that 
Matter, on a Bill brought here, a new Trial was granted: 
And Humphreys verſus Sir Robert Payton, 11 November, 
x5 Car. 2. where a Recovery in à Trial at Barr was ſet 
aſide, on new Matter diſcovered ; and affirmed on Re- 
hearing, 2 May, Ives verſus Hanks, 3 December, 3 Fac. 2, 
ef a Cheſhire Factor, alledging, he fold to him as a Mer. 
chant, and not as a Factor; and Tills verſus Wharton, 
firſt heard here, and after in the Houſe of Lords, where 
a new Trial was granted after a Trial at Barr. ; 
Lord Keeper. Bills for new Trials ought to be re- 
duced to ſome Certainty; the Grounds for Relief were 
uſually Partiality in the Jurors, or new Diſcoveries ;/ as 


to the 1ſt, the Trial is to be by a Jury de Vicineto; but 


if Cauſe, the Venue may be changed to another Place, 
Challenges may be allowed, or an Attaint granted, and 
theſe are to be at Law; and the Court where the Cauſe 
is tried, may, if they ſee Cauſe, grant a new Trial, 
which here you have attempted, but could not prevail, 
and I can't grant a new Trial for Partiality; New Matter 
may in ſome Caſes be Ground for Relief; but it muſt 
not be what was tried before: Nor when it conſiſts in 
Swearing only, will I ever grant a new Trial, unleſs it 
appears by Deed or Writing, or that a Witneſs, on 
whoſe Teſtimony the Verdict was given, were convict of 
Perjury, or the Jury attainted; and it does not appear the 
Witneſs and Plaintiff at Law were Partners; and if the 
Jury had declared they wou'd find for the Plaintiff, the 
Court at Common Law: would have taken Order in it. 
The Caſe of Gratiam was Matter in Writing; and in 
the Caſe of Humphreys verſus Payton, it does not appear 
what the new Matter was. Ives verſus Hawkes was tried 
in Nottinghamſbire, and not in Cheſbire, and went without 
Defence; yet a new Trial was denied at Law, but 


granted here, becauſe the Right had never been try'd ; 
but that was not for Partiality. Tily verſus Wharton 5 
| ers 
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In Curia Cancellaris.. © 1095 


fab much. Ti 'y's Bill was diſmiis d, and — Croſs 
Bill came on, and a Satisfaction of . Bond decreed out 

of the Truſt Eſtate that was altered above, and another 
Trial granted, and that went a contrary Way; and Con- ; 
troverſies this Way will never have an End. 
Note; This was firſt heard at the Rolls, and diſmiſed; 4 

ain now n Decree confirmed on W dn fry 


 Brewin verſus Brewin. 9181 199%»: Gale 289. 
| NES: May 13. 

5 Man why ki We Settlement creates Term for b 
A raifing 3000 l. for a Daughter and Daughters of Marriage 
that Marriage, to be equally divided between them, if _ «pony 
more than one, and to be paid Narr a Year after his Ge ons, 
and his Wife's Death. 18 . uot { within ro 
the Death of the Survivor of the Huſband and Wife, there b. — +» Father deviſes 

the Truſt Lands to make good his Wife's Jointure, ang-1o 1a 00 l. . Daughter's Porti 


the Daughter ſhall not have two Portions of 3000 l. 


at the Age of five Years, 
the Poxtign tobe boiled. gang? Lead, Like er EEE but the Inte- 
reſt or Maintenance the Child was lat 0 al. 


Then he by Will hd e Daughter, ki his only Chile 
and Heir) deviſes the Inheritance of ſeveral dan to his 


Wife, to make up her ee 3201. per Aus. and for 
raiſing 3000 J. for his hter's Portion, without limit- 
ing any Time of — and deviſes the ſaid Lands 
ſo u 1. _ Lertlement with the eg to his 
Brother. A sg Hs Þ $114 $00) GW mt al 
: The Daughter Weta inſt the Biriſcrof" the 
Lands, to have the 30004 or Foredofurt, But died, 
pending the Suit about five Years of Age. 0 Nein ot | - 
Her Mother Adminiſters and [revives the Suit) and in- 
liſted on the Caſe of the Earl of | Rivers elle Derby, 
and. that thare was no Proviſiom for Maintenance ſor the 
Daughter, till the Portion became payable, and tiere fore 
it was payable ae | 
Ihe Defendant alledged by his Countil, that-if the 
Caſe reſted on the Deed ac the Plaintiff could have 
no Right, and the Will does not mend it; the 3000 l. 


by - 
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De Termino Paſche, 1702. 


the Child whilſt it lived. 


by that is the ſame as the 30007. by the Deed, for 
they do not demand two zoco . and then it muſt 
Rand on the Deed. „ Ping!) ky, 
As to the Time of Payment, the Will having appoint- 
ed no Time at all ; but taking it in the moſt favourable 
Senſe for the Infant, it can be conſtrued (being a Por- 
tion) payable only when ſhe wanted a Portion, which 
could not be at five Years old; and this Caſe is upon 
the Reaſon of all the Caſes of debitum in preſenti ſoluen—· 


dum in futuro, and ſo within the Rule of Pawlet verſus 
Pawlet, 2 Vent. and the Will was only to better the 


Fund, the Settlement being defective in Value, and is 


plainly not ſubſtantive, but relative to the Deed; and if 
it were, 'twould be againſt them; for being a Portion, 


and out of Lands, *twou'd fink for the Benefit of the 
Heir; and the Diſtinction between a Deed and à Will 
has been exploded even in that Caſe. ', 

Lord Keeper. If it had been a Perſonal Legacy, it 


muſt have been paid, and that preſently, tho' the Child 


dies before the appointed Day, or as a Deviſe out of 


Land by the Will, tho' no Time of Payment limited; 


but here the Will is relative to the Settlement, and both 
make but one Security; and by the W. ill the Portion 
ſhould have been raiſed in a reaſonable Time, when the 
Child came to want it, but not preſently,” tho ſhe 
ſhould have had reaſonable Maintenance. In the mean 


Time 'tis within the Rule of all the former Caſes, in 


Caſe of a Perſonal Legacy, payable at 21, or Marriage, 


1 think the Court always appointed Maintenance out of 


the Intereſt of it, but not expreſly limited otherwiſe in 


the mean Time, and the Bill was diſmiſs d by the Ma- 


ſter of the Rolls, and affumed on Appeal, but the Land 
was charged with 100 Marks per aun. Maintenance for 
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Caſe 159. Bateman verſus Bateman. 


* Man binds himſelf and his Heirs, and dies, leaving 
Svekelier on a Real Eſtate to deſcend to his Heir, nes to a 
init frm Mortgage for Years ; the Heir aliens the Real Eſtate be- 
_ fore a Bull brought 3 and if the Obligee was relievable 
g 
introduce here againſt the Heir, and Purchaſor, on the Statute for 
of a newLaw. . . | 
preventing fraudulent Deviſes, or if he was to be ſent to 
Law to get Judgment firſt, was the Queſtion. 
My Lord Keeper thought, that Statute being introduc- 
tive of a new Law, the Relief on it muſt be at Law, 
and held likewiſe, that a Bond Creditor could not re- 
deem a Mortgage for Years, without firſt having Judg- 
ment at Law againſt the Heir, though it might have 
been otherwiſe, in Caſe of a Mortgage in Fee. 


Ne; Chancey al cet jour dowe Relief ſur dit Stat. en 
tiel Caſe. 15 9 


. 


r 


— 


2 Gila [2 — 
"ihe: vets Ah. | Caſe 160, 
"HE, Bae bent ring a Captain of dis. as The Sure | 


| groes! with the Plaintiff to ſell it eb COU$ n= cond. 
eo be paid ſuch! a Day agreed on between them, and the Ot. 2 5 


Defendant agrees to procure miſſion to be ſigned w v. G . 
by the King for the Plaintiff by that Day, to be Caps 8 


tain in the {aid Regiment; and the Plamtiff gave a Bond gon 
for Performance of the Agreement, and a Warrant of 
Attorney to confels e which after was ny 


tred u | 
The Defendant 6 quitted his Baaployraent, and; gets the 
Commiſſion fioned by by the Time, and 'twas left in the 
Secretaries Office, and the Plaintiff had Notice of it; but 
he being deſirous to gb off from his Bargain, wou d not 
take it out; and ſo the Captain's Place was given to ans 
other. 
The Plaintiff being roſcuited at * on the judg n 
ment, wir e and now inſiſted, that by the 
Statute of Edw. 6. againſt felling Offices, 1 
void, NN and M. which enacts, | 
That every Commiſſion Officer before his Cornmiſſion re. 
_ Liltred, ſhould take the Oath there mentioned, that he 
had not directiy or indirectiy given any Thing for pro- 
curing the Commiſſion, but ff uſual Fees, which the 
Plalart nid ans to 3 and therefore as to him it was 
nudum Pactum, and an Undertaking to procure a Com- 
miſſion for him muſt be intended, ſuch a one as he 
might have Benefit by, which here without Perjury he 
could not; and the Defendant" being an Other, knew of 
this Law, tho the Plaintiff did not, and ſo 'twas a per- 
fect Surprize upon him, and he having no Bcnef by it, 


ought to pay nothing ſor it. 56 
On the other Side it was ſaid, = the Count was 5 aVig or 
dearly of the fans chat this is not within the 2 


Statute of Edw. 6. and as to the other Statute, it ex- 
tendeth only to Horfe, Foot, and Dragoons, not to tho 


D. Te n 8 Trin 1702. 


Marines } *} ind if it did, yet it did not prohibit ſelling, 
but only provides, that the Officer ſhall take the Oath, 
and the Defendant has loſt the Employment, and done 
all, that by the Agreement he was obliged to du. Sup- 
poſe the Plaintiff had been obliged to take any other Oath, 
and would not have taken it, muſt the Defendar "all 
loſt his Money and Place; and therefore the Court held, 
that he muſt pay the Money, and his Lordſhip likened it 
to a Bond, pro enfia mento & favore, which if reduced 
to a judgment, tis not avoidable at Law, nor ever re- 
lievable here; and the Plaintiff was decreed to Pay the 
Principe, [Intereſt and Coſts at Law, but not here. 
This Decree was affirmed on Appeal to 'the Houſe of 
Lewd and on Enquiry of Officers, the Marines were 
not looked upon to be within the Statute: of th of Wilk 
* nor required: to take tho Oath. ah 2 


d 1% ' Crowther verſus Crawley. 


as 1 Man takes a Goldſmith's Bill from his Debtor, . 
— rnf he might be paid Money; afterwards, and before 
who was his the Bill could be received (without any Default or Neg- 
he mein lect of him that took it) the Goldſmith fails; he that 
Jave bee took the Bill ſhall bear the Loſs ; and the Lord Keeper 
Stoney. The thought it ought to be ſo always on a general taking, 
Fails before Unleſs the Party who gives the Bill Warrants it for a 
the Moze) certain Time, for then it is his Hazard during that 
ceived, 4. Time. | | 


ſhall bear the | | 
Loſs, enn | 3 | a 


Caſe 192. 4 | Eales 0 England. 


1 PF: Lixaberh Heydon made her Will, and deviſes in theſe 
— he Words, I give 10 B. 300 I. one 100 l. wn fe 
Bee En ee 0 0 Bind; which I intended to haue given bis 
1g oy , COS but my Will is, that be give the ſaid 300 |. 
2 


for barer Winnt B. dies before the Teſtator ; but 6, ſurvived, and died at the 
97 16 ears, this is not * but ſhall go {to — of C. B. being 


| in the Nature of a 


RR 


was, Whether this be not u void Legacy, B. dying bes 


e — 7 
better Preferment; and makes the Defendant ©Xecutror. 33 

. dies befure the Teſtatrix, and C. ſurrived «the 
Teſlatrix 3 but died about the Age of 16 Vears, and the 
Plaintiff takes Adminiſtration, to her; and the Queſtior 


fore the Teſtatrix t . n eie Wil D {333 
"Twas {aid for the Plaintiff, that C. was in Nature of 
ceſtui que Truſt, and therefore be, not loſt A 


the Doh of the Truſtee" before the TeRatrix, and ſhe 
could not mean any Benefit to B. hecauſe, if à Match 
had offered he wand d been compellable to pay it 


— 


wp his Death. u. Wo at 910100 401. 2bas. eil ua 2 


On the other side, rss ſaid, the Gift uns to B. abd © 


the Truſt. for C.. only for particular|Occaſions, which by 
| her Death are at an End, ſuppoſe B. had-ſurvived the 


Teſtatrix and C., could 1 Executor have taken it 


from him? The Caſe of Lord Kennet verſus Duke of 
Bedford, was the ſame, Caſe, of a, Real Eſtate, that the 
Deviſee ſhould at his Death deviſe the Lands to the 
Lord Goring, and, per, Lord Notvinghays _—_— only A 
Recommendation not a Truſt. 0 if 3 12h go 

For the Plaintiff it was Saber ung, the the Que- 
| here was only between the Adlpin finder of C 
and the Executor of Elxabeth; ſuppoſe the Uſe had 
been given to B. for Life, and r tho B. had 
died * Elizabeth, yet. C. would have had it pre- 
ſently, and the Deſire is abſolute to give C. at his Death. 
A Man gives 200 ,, to the Mother, willing her to de- 
viſe it over to the Daughter, twas decreed at the Rolls. 
it ſhould go to the Repreſentatives, of the Daughter, and 
that Decree was amel by my Lord Somers. 

The Maſter of the Rolls Þs Lad, there is in the will a 
Deviſe of all the Reſt and Reſidue not before deviſed, 
therefore this cannot go back to the Executrix as a lapſed 
Legacy; but is, as if twere given to B. for Life, then 
to C then it would certainly have gone over, and C. 
= have had a Bill for it in his ** if there had 

FN 1 been 
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20 4 Tam 8 Tran. 7 2 
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Teen o 10 on, and he had ſurvived Elizabeth, —— Words 
m ion and Deſire in à Will, are always 

E 4 Devide and here 4 is but u Truſtes, which 
Prejudice cæſui If the Truſtee die 
witour Heir the Lord by line will have the Land 
ſubject to the Truſt 99 75 cherefoe he 


nn. com 


decreed it for che 42 op e e . 
1 gn Ri ts 1 
bee dee NE de den Acre and White 1 Me” 101 8 


B. br L NY" after by the ſame Will deviſes to B. his Executor, 
and devide ll his Lands not before particularly diſpoſed of, to be 
Lands nor fold for payment of Debts ; and the only Queſtioti Was, 
bo be feld fe Whether this would Nun * Kererſion of Black” Are 
—_— and White: Acre. Is wt A 
BO Ba of Lands th u of Blk mee. ; 
Tas argued, that it ſhall not, becagls al the Land 
not before particularly diſpoſed of, is exclulive of the 
Lands before deviſed, tho ” the whole Eſtate m them 1 is 
not deviſed, and that an Heir is not to be diſinh ited 
on doubtful Words. 4124; 5g 
On the other Side, tas ſaid, theſe Works were onl 
meant to have ſuch Eftares as had been before deviſed, 
not to exclude the Remainder of them for paſſing, 
for which was cited Allen 28. Hely verſus 'Hely, 3 Mod. 
and the Teſtator had no other Lands left to deviſe but 
the {aid Reverſion. " 
My Lord Keeper was clear neh paſſed; 1 on 
Advice with all the Judges of C. B. they all held fo too, 
on a Caſe ſtated to them 1 their Opinion. ar 
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; 5 Inte itt bla AT N En we 3 ** oe JL it or * 05 * 
3 01 ant 1 AU 3; {22103 aud : banovorine et 2 
| Ws WAJDS h 03 niage Fed Caſe 164. 
bik oft Stogqut ; n coo z deli won 
the Was under Commitment, was. forcibly talen os Laos: 
Bam +4 under the 
Care of 


(Go Marriage controverted,. in. the. Spiritual Court, and the n 


Contempt, 
and on Contempr, 


her Inſpection, my Lord Keeper was of Opinion ſhe was Perſon mar- 
in her right Mind, and the Queſtion was, Whether ſhe Jung may be 
ſhould be diſcharged of the Commitment, and left to ind and Mee 

her Husband; or if ſhe were to be continued under 25 * 


Commitment, if her Husband Wu ſhould be the ment, on t6 


Committee? | | chang, 


Sir Thomas Powis ad Git married Women have 
been committed, and cited one Grono's Caſe in 1698 3 
he married, and after was committed to his Siſter, and 
on a Proſecutian the Marriage declared void in the Spi- 
ritual Court; for Marriage, tho it were an undoubted 

one (Which this is not) does not take her out of the 
n s Cuſtody ; and there is no Caſe makes any 
Diverſity between a n Woman and another; for 
the Husband himſelf hath not the Commitment as Huſ- 
band, when he is Committee. 

Sir John Hollis cited Clark's Caſe, where the Marris ge 
was diſowned; and Emerton's Caſe, where on Trial before 
the Lord Hales concerning her Marriage, the Woman 
=  ſequeſtred, but Windham was againſt it; and in Bick- 
mals Caſe, the Woman was left at Liberty. Mr. Fane's 
Wife was at firſt committed to a a Stranger, and after to 
her Husband. 

Lord Keeper. Tho ſhe is not out of Order now, 
ſhe may be again, the Commitment is Regium Munus, 
| not a | Precogative, but a rt ; and the Au tho 


good 


1 
re 


— 


9 ma . : 3 ener reer mme P 
* 


pool, is no Superſedeas to it, as was held in Fane's Caſe, 
is controverted ; but I think ſhe ought not to go 
again to the {ami n though I will not 
now diſcharge her from it; ſuppoſe = did contract 
when mad, and agreed and con 
would be good. 20 gil 
fi Sir John Cook being aſked, if he had nk 
Lequeſtred, where the Mariage was conſum 
ſwered, Tes, often, how elſe ſhall the Martiage be" con · 
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Ne ill. 


E Deferidant had Stock in his Name in the 
” India Company, in Truſt fox the Plaintiff, and 
Re in his own Name from the Company, but n Truſt 
for the Plaintiff; 
drew'a Bill og the 
him in Effects wherewith to ND 
The Defendant accepts the Bill, a after, but befd 
t, the Plaintiff Fails, and afterwards. 
Ils the Stock and Bond (at great Diſcount) 
at the then currant Price, to enable him to Anſwer the 
ſaid Bill. Two Years after, the Plaintiff comes to him 
to ſell and reimburſe himſelf; the Stock and Bond roſe 
in Value, and now on a Bill broupht for an Account, the 
Queſtion was, If the Defendant ſhould account Accor 
ing to the Value he fold chem at, or acco 
then current Value: 1 IJ 
Per curiam. The Want of 
juſtify the Sale without Ordem, 
neoeſſary to pay the Bill; but the Stock alone appearin 
ſufficient for that purpoſe without the Bond, the Defen- 
dant muſt anſwer the Value of that, as it was, when 


1 De Ter. 7 Mich, 1702. Wy 
— Planaff gave Directions 8 the Sale, and decreed 
ri "A & Ux. 


i 
FI WIA Hit bes ther 


— — & 
| F e by Inn in 9 ;/He deſcended to her, w hich 
Eſtare at 2 was Let at 69 J. per Ann. 50 was ſubject to a Mortgage, 


Fae; yer, 3f The Plaintiffs being poor, Werd ifveigled to {ell this Inn, 
Gor bee and all their Intereſt therein, to the Defendant Fenwick 


ET To bn op 


Mortga End of 
the A pray I Relicf on the whole Matter, and the Ad. 
miniſtrator was made a Defendant. POT 


Cauſe, my Lord Keeper was f 
Oren U by ke f Purchaſe An not han: nd 


{i to ſet 5 
ye ol ph Fen Ten; bel, d 5 1 


not 12 c che Ne ee 
have the P 
des which 
ived any phat nt A; Joy hog 
the. Adpiallince:- and 2. (Proper 8 ll 
Court, were proper to alk a Decree to have 7 ar 


out of the Perſonal Klute, x as would have exonerated 


4 4-4 6 

Keeper Laid, te chouht th Kill not prop 
* at Pede but if it had, he ſho 

have extended chat Matter ſo far 3 for that the Equity that 
an Heir has in ſuch a Cale, is only for the Sake of the 
Real Eſtate deſcended to him, that that may be clear to 
the Family ; and here the Heir having parted with the 


1 


efendant, not 


Real Elta, has no eo the Perſonal late, which be 
might have d S 
Eat usa 


* 


| 
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* # 


| * a 5 4 f 14 1 
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bat yoda naſe. x ve Jo motto) ar 09 gmbaot4s; on 


+45 roi ab 6721424 ola mort 1903 aps $63 oo 
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wh this U 18 * x” of 'Ox * ny 
4. by a: Deviſe of. Al e er e d Goods, Plate Goods, Flat 
Wa in th 15 5 ouſt did not paſs, 1 ve «at | __ dots 
Apother P Je 908550 Was, if. de ct Londoy 
are lowing fevepal Sj we 1 18 of Fon uur 
r Ape,, whether his Part is by the W 10 go 70 


the 5 8 19 75 

Vernon for, the Plata or: 
Cuts go to the. F own 2 Cale 
One married an Orph and made | 1 tleme 0 
and ſhe after di ed under Age, her For 
ſurvoing Broth thers and Siſters r 
not have it; 


that the Fathers 


1 'uay 1 8 


vp. 

held, that the Father may wa aha Qrpha na e Part 
a Child, if be dis wickin Ago; I e 
Prejudice of another Orphan 
 Afﬀeerwards 5th 1702, the Rechith certify'd hs 

| Cuſtom to be, that if the Orphan Son dies before 21, 
| his ; Rap bs 2 and 18 a Female dies 128 and 
within the Age of 21, her Share Survives likewile, 
| the AR cannot give it I by Will. q a1 


. 15 9 a Fo 


 Fenbert verſus Turf. 


0 A. DA. Rees 


| ſhould: have Two; Thitds of ber Bornine for Life 
——— by the Cuſtom of Paris, where they married, 
he would have had but a Moiety) and 300 Livres in 2 15 ve 55 
n by * of Preſent, and that the reſt ſhould F< 


1 | 80 according. 


85 ——— — 
ther from the Perſecution; and ſeveral Tears aſter, the 
Wife died, her Relations broug ht a Bill for an Account 


FEE = Fire and 0 hays the Fre 138 8-3 | the fa 7 
as oss objected they they bock Hi bring; aa the Freue 


Ia hither, but a now be governed by. the Laws of 
Ezgland, where the Huſband ſurviving is intitled to all 
ou Wife's Perſonalty, at leaft, there was no Colour to 

it further — 45 Sum ſtipulated in the Contract, 
pas not to that which was left to go according to the 
Cuſtom of Paris, which is _—_ a Local Law, and there- 
fore they could have no Benefit of it here. 


"Twas anſwered, that Marriage Contracts are to be 
ire In all Coi | without Regard to the Place 


where made; aid that this Contract id extend to the 
whole Fortune of the Wife, and not, to the parti · 
culars mentioned; and the ſayin g the reſt 2 1 ke 
cording to the Cuſtum of Parks, is Is 1 if the Cuſtom 
had ben" dire of large, and that the Fortune ſhould 


ee decreed Relief only 28 to the Sum 

red; but on Appeal to 0 e e 
0 for the whole. 

Caſs 16... . 8 FL FER. 

lena Bu IN this « Caſe the Maſter of the | Rolls deal, thr if 

nes, moo a Bill be brought here for Execution of a Parol A- 


SY greement, which 1s in no Part executed, if the Defen- 
meat; te dant does by Anſwer confeſa the Agreement without in- 
— ſiſting on the Statute of Frauds a Perjuries; the Court 


Anſwer con- 
fellesthe A. will decree an Execution of the Agreement, becauſe when 


inou is: the Defendant confeſſes it, there is no Danger of Per- 
a . jury, which was the a Thing-cho —— to 


the Court | pan: 1 ta 1 r wan 


= 
23 * 
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41 


5 
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Ju his Scrivener who puts out Money for him)! 
Le SE. 
nme his Bond, 
vener receives 


ſtody of his Mortgage; in the firſt Caſe, if he receive 
the Money, and delivers up the Bond, this ſhall bare the 2 
Obligee; not ſo in the Caſe of a Mortgage, becauſe a the a 
legal Eſtate is veſted,” wee pam bs {oem up m, vitbout f fer 


up the Bond, 
22 e 


— in Caſe of becauſe is which 
id wi —  e eee, , ret 


garen be bv 


Fachard FIR Nei PH & ux. e 171. 
"H E ' Defendant Hannah being Daughter of Mr. A Women 


Hampton, on a Marriage Treaty between her and in in Po — 
* Plaintiff's Teſtator s Son Thomas Rudyard, in Conſi- in the in che 8 
deration of 12001. paid, or ſecured to be paid to the . bom 
Father and Son, or one of them, in Part of her Por- Marriage, the 
tion, and in Conſideration 12001. more, due and ow- ther, in Con- 
ing to her by the Chamber of London, and other Exſpec Senn of 
tancies out of the Perſonal Eſtate of her Father; and in le: as 2401. 
Conſideration 'of' 5 5, a Settlement was made on her by — - 
Way of Jointure, and u Covenant in the Deed, that Than 
the Jointure Lands were of the clear Wen Value of du ae 
240 per Ann. e 1 1 


him, and 
e r iti this Chandiy of Lade the 


Father bein 


— —— 45 1 
—_ of the Debt dus from the Chamber of Lon - 
don to his Wife; ſhe takes out Adminiſtration to him, w 
and afterwards intermarxied with che Deſendant. — 46.4 
| Thomas Rudyard" the Father died, having ef ** 5 
by and bis Wite N 1 neuer N aa PLE 


210 De. Temm & Mich:". 1 502. 
Debt, but died, having made her Will, and the Plaintiff 
her Executrix; Land there havin og bee been a little before the 
Death of Those Rudyard the Father; an Act of Parlia- 
ment made for turning the Ch Debt i are 
| tual Intereſt. 

The Plaintiff as! Executrix of Mary, Ruapard; ) 3 
Brgutrir of Thomas Rudyard the Father, brought this 
Bill againft the Defendants to have, an Account oh this 
Debt, and to have it aſſigned to her, for that, as, cwas 
alledged, the Settlement did amount to an; Agrerment, 
that the Father ſhould have the Benefit of this · Debt, the 
Settlement being made by him, and this being Part. of 
the Conſideration, and therefore ſhe as his pe Ag 
tive intitled to the Benefit of it; or if it ſhould be ta- 
ken upon the Wording of this Deed, that the Father 
and Son were jointly intitled to- it, rhe Father would 

have the whole by Survworſhip, . or. if it were to goge- 
ly to the Father and Son, _ the as Repreſent tive of 
* 4 wou'd be intitled to a Moiety of it. 
"The Defendant inſiſted, that when he, fans bis 
Wife, he tock this Debt to be her own, and that this 
did not amount to an Agreement, that either Father or 
Son ſhould have this Debt otherwiſe than as it did be- 
long to the Wife ; and tho tis true, he as her Huſband 
might have diſpoſed of it; yet having done nothing of 
that Kind, it does now, belong to the Wiſe that has ſur⸗ 
vived him; and of that 8 was my Lord Keeper, 


| and diſmiſsd the Bill. N er 458 . . 

— Barlow & ur, , verſus Heneage. | 
Father | 
wad op Ns HE Caſe was, George. Honetge made. a, voluntary | 
Junrary Se . Settlement to Truſtees and cheir Heirs in Truſt, 
Truſtees and char they ſhould receive the Dokl: bene chem out 
their Heirs in ' from 
Truſt, to re- AE 27 
ceive the Profits, * to — — for * Incaſe of of the he Poems pure 4: and B. 
and alſo executes a Bond to _ fame hier wo pa at a * for the 

ſaid Dau hters, but ing Note ad Bond Mom ell till his and an Day ene and 
then by Will raking 1 rice 3 — 1 — cies to A. and B. in Satisfaction thereof, and the 
Surplus of his Pertvn and his four younger Children; yet 4. and 


B. electing to have ea 1 of 2 lement and Bond decreed for 5 and an Account of the 
bythe ow: the Date of the Sertlement, and the 1000 , with Intereſt, from the Time it was payable 
the Bon 


| from Time 1 to | Tins for the B of the Titans " 3 
his Daughters Winifred (the now Plaintiff) and Cicely; 
and if eicher of) them died befoue,-183-ox Marribge,! t 
whole to go to the Survingg,. and{entred into a Bond of 
2000 l. cs to the ſame Truſtees, to pay 1000 J. 
to them at a certain Day in Truſt for: the-fud:Daught © _ 
ters, - but keps! both Need; and Band in hi-owh Power, 2 5 
and received! the Profits, off the Eſtata till his D eat... e 
Afterwards, by Wall, taking Notice of the Sab 
| bei tories ful two Daughters, Degacies in full Sag 
faclion of the Benefit 3 and the Surplus 
af his/Perſopal Ellue,) aft 25 | Debts and;Þegacies paid, tu 
go equally between the ſaid Daughters, i d. b bout 108 
younger — * thi A ; 
The Plaintiffs this to have an Account , FR 
l vt iv Sa | 


of the Perſonal tis fackion for the Pg © 
of the ſettled Rftate, from che Date of rhe Stdlefnghte) :; 
and the 10994; ny Ene telt, from che. Time it 3 
payable, a $4 n 'os eee Taba 10 = 
_ Twas ciel, Er the Seitlemene andi Bend beeg 


both voluntary, 59 0 always kept by the Fachen- in hte: 
own Hands, and ſo might have been deſtroyed when hnhe 


pleaſed, were to be taken only as a cautionary Provi- 
ſion, in Caſe of ſudden Death, and therefore they ought 
not to have either Profits or Intereſt, farther than from 
the Death of the Father; and the rather for that, other- 
wiſe it would ſwallow up all the Perſonal Eftate, and 

leave the younger Children unprovided for. er 

But my Lord Keeper ſaid, theſe were the Father's 
Deeds, and he could not derogate from them; but at 
laſt the Defendants agreed to ſet the Profits of the Lands 
received during the Father's Life againſt the two Daugh- 
ters Maintenance, but inſiſted to _— Intereſt on the 
Bond for the Time the Aer Was FR, and twas 
decreed accordingly. 


Earl 


12 22 
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| Caſe 173; Ear of Peterborough verſus Dutcheſs of 
| 5 Norfolk. 


TN this Caſe my: Lord Keeper declared r Opinion, 
Cauſe where- that Depoſitions taken in a Cauſe where Tenant in 


Tall ar un Tail is Party, cannot be read a the Iſſue in Tail. 


Fatherizonly But Note 3 This was extrajudicial, and not the Point in 
Lite; Re- | Queſtion, for the Caſe at the Barr was of Tenant for 


mainder to 


the Son. can- Life, with Remainder to his Son in Tail ; and the Depo- 


again the fitions were taken in a Cauſe, wi ouly the Father 
_ Tenant for Life was Party. © 5 . 


. Button verſus Pg” iow ad 
mates 18 Cauſe was heard by Default i Chalneery: and 


Rauf of | this Decree made abſolute by Default; and the 
— <5 dean Deſendukr brought an Appeal before the Lords, bur the 
nr Proofs not having been read below, they would not ſuf. 


Y fer chem to be read above 3 ſo the s was s difmif d. 
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in Conia CANCELLARIE... 


We 180 e 2 


| fox a aa I tho) Father bad Por — | 
Power to raiſe a Term for 99 Years, in Lands, Tiago — 


per Ann. for railing Portions — 


not F exceeding 2000. 
younger Children, ix. o the eldeſt of the younger 
1000 I. and 5ool. a- piece for every other young , 9 hall 
and fo for the Daughters, to be paid at ſuch Time as think proper. 
the Truftces in their Diſcretion ſhould-appoint for their Children dy- 
better Maintenance and Preferment; the Father limits 28 bebe 
a Term accordingly, and dies, leaving two Sons and two a =" 
Daughters; the youngeſt Son is put out to a Sea Cap-'Porrioa 


tain, and dis at ſeventeen,” the Truſtees having made nk in he 4 
yo Appointment for Payment of his Portion, the Daugh- ng, and 7 
ters attained 21, and the Truſtces appointed their For- Su paid in | 1 
tions to be paid, which was done accordingly ;: and they eur AP | 4 
likewiſe inſiſted on s a Share of * Tann Bro- zee _ 1 
ther's Portion 143 the the Truſt F- | | 4 
The eldeſt San! brought: this Mil an hats Ian Turns 1 : 4 


ſigned to him, his Brother being dead before he had Oc: 
caſion for his Portion, and before any Appointment by 
the Truſtees, | and therefote it ought to ſink in the Ins! 


heritance for his Benefit. - ent en Jig IR 
Ez 35 The 


4 ** 


„ . Ts F ET 1702. 


The Maſter of the Rolls was of the ſame Opinion, and 
decreed the Term to be aſſigned the Plaintiff, but it w 
agreed all the Children were to be maintained out 4 
= Truſt Eftate, they having no Maintenance appointed 

in the mean Time, and what had hęen employed for 
Rates aut tha 6 up with WAY, go ove af the: * 


c 176. Attorney G at the Relation of 
Hindley verſus Oudell, Hectith and 


Scarsbrick. 
gere. PHE Defendant Heokith, feifed of a Manor with 
+ Marr Ad- an Advowſon appendant, makes a Mortgage of 


age after came to 


rower Y3* the ſaid Manor in Eee (which Martg 
in Fee 19 F 196, the Defendant Scarsbrick) then he preſented one B. 
IT Symony, and R. was for that Reaſon refuſed by the B 
Chung fre hopz then, he preſented che Defendant Sul 4 


A Was rays and induded. 
1 — 5 got an A bo Tr r 27875550 2 . 7 = 
Law, and og. ue may 40 up, wan iow 


The Relator | binn * 5 8 
applied for — 2 but before he had got ft, 
Sudell reſigned, and-was again RR ” Bau and 
Scar chricl. 


The Plaintiff brought a Qua, Dup. and allo this Bill 
to diſcover if id was not agreed; that notwi 
the. Mortgage, the Mortgagor ſhould preſent, and to be 
rolieved; — the Mortgage een 

gente nee f the Bill 
As to the Di 0 Symon which the Bill 
ſought, the Deſendans demurred, and je was allowed 
by the Court. * 

But as to the — ie wn ed fr da 
Relator, that if this Court will not aſſiſt, the Statute of 
Symcny will ſignify nbching 3 and that this Court helps 

XL ! | =, 


"4 1 Curia Cancellarie. | 


e 


che King t to an Equity of Redemption, being ink by 
Forfeiture for Treaſon ; it was likewiſe urged, that the 
Mortgagee is but a Truſtee for the Mortgagor; and in 
this "Cale the Mortgagee joined with the Mortgagor, 
which ſhews he did nat do it as inſiſting on his own 
Right: And the Policy of the Law is, that ond who has 
been guilty of Symony, ſhall not be admitted to preſent 
again. A Mortgage here is conſidered only as a Security 
for Money; now the Mortgagees Money is never the 
better ſecured, and tis a Thing not ſaleable, and there- 
| fore the Mortgagee is not to have: the Preſentation; and 
all that is ſought is but to remove an Impediment to 
try a Title. 

On the other Side twas ſaid, the Mortgagee is not a 
Truſtee in this Matter, eſpecially the Mortgages being in 
Poſſeſſiqn; that an Advowſon s valuable, re- 
hended within the Mortgage, and may be ſold; and 12 
is a Penal Law, and not to be aided in che Curt. 
Lord Keeper. I conſider what will be the Con | 
both Ways, and if this Practice be not avoided; wy m 

a great Meafure avoid the Laws againſt Symony, this 
will lead ta the Caſe of Truſtees ; and it being a con- 
tant Rule here, char (hr, que Truſt fili have the Be- 

neſit of the Thing, if he be to have it, to alf Interte, but 
to ſorfeit; ; then he car Patron {hall prefent by his 
Fruſtee, e, the plain des el the 

— ond yore — yet tlis Court 
will aid remediat Laws, - — them more pe- 
nal, but to let them have their Courſe, and the Law | 
knows n of + Truſt; and therefore this Court will 
rake Cure that it on Notions fill not be made Uſe of 
. nne and"decreed 
"he Fils nor HI Ke ups at 
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1703. 
In ens CANCELLARIE. | 


Caſe in. Sir Jobn Packington verſus! Barrow. 
3 S* Eden Pervors had IIſus Ei hen Forum, his Son 


raud from a 
Feme Covert 


under Age, Fr ue a Daughter, who was married to the Plaintiff Sir 
who dies 
aud her Heir John Packington. Herbert Parrott married a Heireſs, 


buys Alan, and by indirect Means procured; her to levy a Fine of 
gage, and her Inheritance when ſhe was under Age; and Sir Her- 


then levies a 


| Fine, and bert Parrott: his Father was one of the Commiſſioners 
fve Years Who took the Fine; and the Uſes of the Fine were de- 
then thoſe clared to be to her and her Husband, and the Heirs. of 


who claim 


under the their two Bodies, Remainder. to the Heirs of the Survivor, 


Fine, bring 


FETT 
; She a . in her. Minority without Iſſue, 
and her Huſband. ſurvived her, and gs a Mortgage 
of the Premiſſes, or Part of them, to Mr, Vanater, and 
died without Iſſue, and the Land deſcended to James 
Parrott his Uncle, and from him to Sir Herbert Parrot his 
elder Brother, and from him to his Daughter the Wife 
of the Plaintiff Sir Joby Packington ; but the Defendant 
Barrow, who was Heir at Law to Mrs. Parrott, who had 
levied the Fine, had purchaſed in Vanaker's Mortgage, and 


3 iy: got 


and; Heir by his firſt Wife, and by his ſecond he hd 


* 1 * 5 ,, 4 a — I 
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7 into Pallcbon and levied a Fine, and five "pra 


. paſſed, and the Deed declaring} the Uſes of che Fine 


that was levied by Mr. Parrott and his Wife, was loſt. 
Sir John Packington and his Wife, who were intitled 


under this Deed and Fine, brought this Bill to have a 
Diſcovery of the. Deed, and a Rederoptps of the 


Mortgage. ? 
The Defendant. pleaded the il (oy apy in obtaining 


the Fine, and a0 his own Fine and Non- claim, and 


that there was no ſuch Deed as the Plaintiff ſought a Diſ- 

covery of; or if there was, it was obtained by Fraud. 
On arguing the Plea, the Benefit of it was ſaved to the 

Hearing; and now the Cauſe coming on to be heard, 


the Plaintiff having proved ſuch Deed to be executed, 
and the Subſtance of it, wou'd have it preſumed to be in 


the Defendant's Cuſtody, becauſe he had purchaſed in 
che Mortgage, and the Mortgagee cou'd have no good 


Title without it, and prayed that the Mortgage might 


not be ſet up againſt them. 
The Defendant alledged, that the Plaintiff had ner 


proved that the Defendant had the ſaid Deed, or pur · 


chaſed in the ſaid Mortgage, or that there was any Mort- 
ape at all, or if there were, it was but of Part of the 


and Non- claim, made a good Title at Law to him; or 


however, that this Court wou'd not aſſiſt the Plaintiff, 
who claimed under a Fine ſo ill obtained; and the ra- 


5 
Lands, and therefore would not hinder their going to 
Law, and ſaid, that the Fine levied by the Defendant, 


ther for that the Plaintifls were Volunteers without any 


Agreement previous to the Marriage of the ſaid Feme 


| Covert to ſettle her Eſtate. _ 
Tas replied, F 
gage, elſe I Defendants need not oppoſe an Order that 


it ſhould not be ſet up at Law ; that the Defendants 


were no Purchaſors; and tho' the Court will not per- 
haps aid an in 


voluntary Conve ance, yet if the 
Conceyance be N the Court will ft i it - have. all 


the Conſequence of a Conveyance. 
LEE, 


De 7 ermino P _— 170 "l 


* 
. c poli 


Curia. The ; Defordanc inſiſts there was no fach Deed; | 
or if there was, it was obtained by Practice, and alſo 
on a Fine and Non-claim, and Sir Herbert, in taking 

the Fine from his Daughter in Law, could not have been 
aſſiſted here, and the Plaintiffs claim under him. All 
Titles at Law that are not directly againſt Con- 
ſcience, ſhall be aſſiſted here to a Redemption; and if 
there were only a Blemiſh in the Title, ſo ſhould the 
Plaintiffs, but I cannot get over the Fine and Non- claim ; 
the Plea is good, diſmiſs the Bill. 


as 


Caſe 178. Buſhnell verſus 1 
A. makes a ron. Buſhnell being indebted, makes a Leafs or 21 


Ge, Years to the Defendant (his Wife's Nephew) in 

ueber fer Truft for Payment of his Debrs and Legacies, and at the 
Pay men of ſame Time. made his Will, and thereby reciting, that he 
and Legacies, had ſo made a Leaſe for Payment of his Debts and Le- 
dame Time by gacies, deviſes the Lands after the Expiration of the ſaid 
Nets Leaſe to the Plaintiff (who was his Nephew and Heir) 


Notice ot 


EO and made the Defendant Executor. 
viſes the Lands after the Expiration of the ſaid Leaſe to C. his Nephew and Hei 8 


Executor. A. lives twelve Y and pays all his Debts Wa and the Pexſunal Eſtate — ſuf- 
ficient for the Legacies. C. brings his Bill to have the Leafe delivered 1 Truſts mn perform- 


ed, but diſmiſs'd, che Reverſion only after the Expiration of the Term g deviſed 5 


The Teſtator lived twelve Vears aſter the Wan i this 
Leaſe and Will, and paid all his Debts himſelf, and left 
Perſonal Eſtate more than ſufficient to pay his Legacies, | 
"The Plaintiff brought this Bill for an Account of the 
Profits, and to have the Leaſe delivered up, the Trults for 
which it was made being performed. 

The Defendant by Aue wer inſiſted, char TY Teſtator 
intended he ſhould have the Benefit of this Leaſe, and 
had one Witneſs that ſwore, that on the Defendant's 
Treaty of Marriage with his Wife, the Teſtator, to pro- 
mote it, Laid, he had ſettled a Leaſe for '2 21 1 Tears on 
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My Lord Keeper put the Cale. of à Deviſe = 2 


gacy to à Mother 4 Maintenance of her Child; — 


the Child die, the Mother ſhall have the Legacy, 


5 the Defendant's Proof ſufficient to rebutt the 


Plaintiff's Equity, if be had any, which he thought he 
had not, 77 Reverſion only being deviſed after the Ex- 
piration of the Leaſe, and lad it * 15 e n 


the Maſter t taxes Coſts as uſual for Perſons not 3 


"PD 


"bs 8 and 
the Maſter taxed full Coſts; yet on Motion, ordered Plaintiff and his Solicitor to make 


. 


fore a Maſter of what they had paid or were to pay, and that to be allow d, but no further. 


Defendant moves, that he may tax only Pauper Coſts, 


and ſaid it was unreaſonable the Plaine ſhould have 
more Coſts than he was out of Pocket; that it wou'd 


encourage Paupers to be vexatious to be aſſured if the 


Cauſe went againſt them, they ſhould pay no Cots ; 5 
and if for them, ſhould recover not only te 

Demand, but a good Sum of Money toa, which they 
never expended; and cited the Caſe of Harvey verſus 


Tuder, 22 December, 9 V. 3. where the Plaintiff, who 


was a Pauper, having obtained a Decree with Coſts, and 


the Maſter having taxed Coſts as uſual, on Exceptions to 


the Maſter's Report, for that Cauſe the Chancellor allow- 


ed only Pauper Coſts, 


On the other Side it was ſaid, that the Council, Clerks 
and Solicitors gave their Labour to the Pauper out of 
Charity, and not to his Adverſary, and therefore he 


ought to have Coſts as others, where the Decree is for 


Colts generally; though the Court may, if they find 
him vexatious, order Pauper Coſts only, but that is by 
Special Order, in Caſes of Contempts, inſufficient An- 
3 | ſwers, 
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ſwers, c. but where Cofis are ſtated, and of Courſe 
he is to have the ſame as thoſe that are not Paupers, and 
cited the Caſe of Hautton verſus Hager, where the Plain- 
tiff a Pauper had a Decree with Coſts, and the uſual 
Coſts were taxed ; and on Petition that it might be Pan- 

| per Colts only, the Lord Sommers would not allow it. 
My Lord Keeper ſaid, twas unreaſonable any one 
ſhould have more Cofts than out of Pocket, and or- 
dered the Plaintiff and his Solicitor to make Oath before 

the Maſter; and what they {wore they had paid or were 
to pay, was to be allowed, but no further. 
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Langdon Executor of Dickenſon" ve 
African Compa! 
N 1676 the Plaintiff s Teſtator being Commander of unn one. 4 
che Ship Hunter, {ene by the King (at the Inflanct Tem + | 
and Charges of the Africa Company, to whom the aur a the 
King had granted the ſole Trade on the Coaſts of Gui. Au, uur 
nea, excluſive of all others) to ſeize all Interlopers in 4. al. not re- : . 
1. ao 0 8 Plaintiff in 
at Law have defended himſelf; but decreed that the Com y ſhould indemnify the Ge 
rr ĩ WE RTE in Equity) might proſecute the Decree in the 


Accordingly in 1677, he ſeizes the Ship Anne (where- 
of the Defendant Dockwray was Freighter ) trading in 4. 
frica, and ſhe was condemned as a Prize in Africa, and 

In 1696, the Defendant Dockwray brought Trover | 
and Converſion againſt the Plaintiff's Teſtator, and reco- 
vered 2 5001. Damages for the ſaid Ship and Cargo. 

This Bill was brought to be relieved againſt it, but 
was diſmiſe'd as the Defendant {a6 Siri 
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have defended the Trial; an 77 
Nature i an interpleadi ing —_ 


| AS al ad Ie Ne 7 po Drogba, ona whereof 
Was dead ; 3 


one of the Co-heirs © 
by Will devil 
and if he 
other by Purchaſe, or the 4 3 wa 


Pr „ Dye 


"For » as 7 the Company it was decreed - ſhould 


indemnify Dickenſon, and that the Defendant en 


might proſecute the Decree i Dickenſon's Name; al | 
tho Dickenſon had received Tool from the Company 


+ that Service out 17 the {aid EE — was not to re. 
IH ty 


N 1227100 
RY hs 1221 550 b 
d as to the Quantum I th 8 my were bound 
by the Recovery againſt Dickeuſop, becauſe they might 
> Was ſaid to be in the 
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W ng verſus Reading. _ 
Caſe was ordered to be ſtated, and was this; : William 


Berndrd ber Heir, and 
ſaid 12 — Lane. William 
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LE and Deir lne's Tellaror, 2 Ae. 
an kad by Order of this Court,.and 155 ela rag mace 
tor was awarded 10 a Sym of; Money, nd an an in Court 
tachment went eee e lare Ad 
3 (the 
been controverted here — e, bee che Laich Reer 
Achs, and eſtabliſþed by the Court) bur be dying before n ff 
any farther Proceedings, a Si, Fa, was — gen againſt 70 
| the Heir and Executor, 8 10 yk WAY 1 0 mould e to in- 
not pay the e J. 168 2010 37 62 b. g— 


172 er e bean 
""T'was urged, that it wall not lye, beca , there de 1 
no Cauſe in Goa, Statuta en only, ir it ſhall e 


W 


On the 5 . Twas 4 chat this ws 
of a judgment or Decree, and the Exect 
brought 1 I All 8 1 i they had Aſſets; but becauſe 
conce 49 I this, che Judges 
conſulted in vhs 92 0 2 were e of Cn, that the Proſecu- 

tion 


ate dc RA . 
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" tion. determin'd dy the Death of the Party, and could 
Not be revived or carried 0n-Inether teeny 


Caſe 183. Staplebill & Us' 'verſus Bully. 


A Limita- "Ms. 

tion to The Father, having Iſue 8. and C. bis Sons, 0 

ſecond Son in APE rriage 1 B. covenants before the End of 

in Talon Eaſter — Nah next following to levy a Fine to the 

made on the Ule of B. and the Heirs of his Body, Remainder to the 
* Uſe of C. and the Heirs of his Body, ITN 4. in 


the 2575 
and in Conf Tail, Remainder to him in Fee, 


deration of 


the Wife's Portion, makes not the ſecond Son a Purchaſor. $1.7 HM 

The Fine was levied as of Eaſter Term, 1 che Mar- 
riage being put off till after Eafter Term, the Deed was 
not dated till after, neither ſo, the Fine was levied before 

the Date of the Deed, and hy Conſequence, the ſaid 
wy Deed was no Declaration of the Uſes of that Fine. 
The Father died, and then B. dies, leaving Iſſue Wik f 
iam, and William being Sick, and having borrowed ſome 
5 Meney of the Defendant, who was his Brother-in-Law, 
made him A Leaſe for 99 Years, if three Lives ſo long 
Live, under a Proviſo, to redeem on Payment of what 
due, and within a few Days after dies without Iſſue.” 
. claimed the Lands, by Virtue of the ge Set- 
tlement, and brought an Ejectment, but could not pre- 
vail, by Reaſon of the ſaid Defect before mentioned; 
Jad ſo he brought this Bill to have the Settlement made 
Good, and the Defendant's Leaſe Fer aſide. as? ph 
But becauſe the Limitation in Remainder to him was 
voluntary (che Conſideration of B's Marriage not ex · 
tending to it) and the Settlement not good, C. was but 
an Equitable Remainder- Man in Tail at beſt, and William, 
who 5 the Leaſe — the Defendant, was alſo Tenant 
in Tail, in Equity, might, by any Conveyance” bar 
the Settlement; therefore 4. Paige nl Redeem on 
the Terms — Leaſe; for any Conveyance by Tenant 
in Tail, e good, and _ accordingly. b 
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Attorney a” at * Nene of — Cale 184. 
Pariſhioners of St. Sp Danes \ ver-, 
ſus Lady Hart & al. bas Coden 


HE Ich of Ed. "4 one Millan fas.” in  Confi- 9 
deration of 160 . conveys a Meſſuage, call'd the Ford og 
I in High-Holbourn, then in Leaſe at 8 L. Part aſh in. 
per Ann. to ſeveral Perſons in Fee, in Truſt, to apply the © — | 
' Profits for Maintenance of 12 Men of the Pariſh, who Building "ep 


had been Church-Wardens ; and that when the Number N 
of Truſtees were PIE, to Jour « or ds 1 to fill Ann, and the 


up the Number. KS Fu oF 1 


Veſtry for 
1000 J. for he Uſe . 0 n 6 150 l * ee and 
the N would {et ald this Agreement as DIE F< 1 { M, * their Bill 


After, by Building, &c. the Rent of che Premiltes 
was increaſed to 450 l. per Ann. * hag ne in Augs 
mentation of the Charit .. 

19 July 1682, 8 new Feoffment, was * to other 

Perſons, and the Charity, expreſſed in the Deed in 8 
ſame Manner, as in the firſt Deed only, that here tVw-s 
expreſſed to be for the Poor in general, without con- 
fining it to the Number of 12. . 

The Truſtees, by Order of the Veſtry, Wy I 006 14 
paid for the Uſe of the Pariſh, deviſe Part of the Pre- 
miſſes to ſome of the Defendants for. 99 Years, if the 
Lady Hart, Jo. long. bye, under a Proviſo, to be void, 
on Payment of 100 J. per Aun. to her, during ſo many 
Years of the ſaid Term as ſhe ſhould lire, and i in the 
Deed, *tis mention'd, that the Premiſſes were conveyed 
to the Grantors by Deed och July 168 2. 5 3 
This Bill was now brought to ſer. aſide this Deed af, 4! 5489 
Annuity, as being made in Breach 3 iy, 
ſo deal deere 25 the a 0 Tan 3 1 
ble «Vie, and Kn chem as ., e e . 4 
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Caſe 185. 


Notice FRF" 
be denied 


. 


| Caſe 186. 


The Defendants inſiſted, they had a good Title at Lis, 
and were Purchaſors for miughle Conſideration, and the 
Money paid for the Benefit of the Pariſh, and no expreſs 
Notice of the Truſt was made out, but only by a Reci. 
tal; and, however, the Land was at firſt a Pariſh Pur. 
chaſe, and the Profits not above 8 J. per Ann. tis to be 
preſumed the Pariſh at their Charges improved it to 450. 
and therefore have the diſpoſal pro tanto; and the 
+ Pariſhioners from Time to Time have made Leaſes on 
Fines, and employ'd the — to pay Pariſh Debts ; 
and if this be ſet aſide, all muſt, and 'twill be no Bene- 
fit to the Poor, and all above the Maintenance of 1: 
they may diſpoſe of to any other like Uſes, _ | 

The Lord Keeper ſeemed clear to diſmiſs the Bill; but 
after, the Plaintiffs ſubmitted to pay the Arrears, and 
growing Payments, and ſo twas decreed, and Cofts 


Caſon & al verſus Round & al. 


(450N had a Mortgage of certain Lands, whereof 
the Defendant had a Prior Mortgage, and afterwards 


* ent a further Sum to the Mortgagor on a Statute ; but 
as the Plaintiff alledged, the Defendant had Notice of the 


Plaintiff's Mortgage before the laſt M lent. Defen- 
dant by Anſwer did not deny Notice nie Arr but eva- 
ſively ; and the Plaintiff could 8 ove Notice, till aſter 
the lending the laſt Mo uſe the Defendant 
had not deny'd Notice tidy: - bel Keeper and Maſter 


of the Rolls decreed a POE” on ee of the 


firſt Money only. 


Alten W 1 


NE deviſes his Real and Perſonal Eſtate to make 
up cho Portions, provided for his Daughters by 
ti Marriage Settlement 3000 J. a- piece, provided they 
* with the Conſent of their Mother and * 
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7 
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3 een e n n 3 2 2 
* 3 8 ERIE 
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'F 2 Gt Cancellaris. Rey 


a a: 25 4 an 


** Lathe 


and 1 hone ſuch Conſent, then to be erte to 


other Purpoſes. 
Lord Keeper and Mafter 6ff the Rolls held this a tub: 


ſequent Condition, and that the additional Portions are 


yable at the ſame Time with the Portions provided by 
5 Settlement, which was 18, or Marriag e; and thęre- 
fore decreed the Lands to be ſold to the bl Purchaſor, 
and the Money to be brought before the Maſter, and In- 
tereſt paid the Daughters from their reſpective Ages of 


18 Years, and the Principal at 21; if they were then 


married with ſuch Conſent ;- and if not then married, 
_— to give their own Recogniſance to repay" for the 

rpoſes in the Will; if they after marry without ſuch 
Corte and the Court declared they could not t diſpenſe 
with the ne nor alter the Will, | 5 
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o 187. Sir George Chidley & Ux verſus Lee. 

R. Lee was Father to the Plaintiff's Wife, and had 
a9, given in his Hands a Legacy of 150 /. winch had been 
rea] et given her by a Collateral Anceſtor. 


tor to the 
Daughter of A. which was paid A. and who after gave her 1000 J. Portion, ſettled a Church Leaſe 


on her, and maintained her and her Husband 14 Years; yet held no Satisfaction. 


On her Marriage with the Plaintiff, the Defendant her 
Father gives her 1000 J. Portion, and after ſettles a 
Church Leaſe on the Plaintiffs, and maintained them 14 
or 15 Years at his own Houſe, and no Notice was ever 

taken of the Legacy, nor for ought appeared did the 
Huſband know any Thing of it; yet after ſome diffe- 
rence between them, and a Bill brought, the Legacy was 
decreed with Intereſt and Coſts ; Jas the Maſter of the 
Rolls ſaid, he could not * it, tho he diſliked 
the Suit. 


at 


Caſe 188 N. . verſus N — . 


re" * his Caſe, my Lord Keeper declared, that à De- 
by Ceſti que Truſt in Tail in Truſt, 18 921 with - 


2 
_ out a her AR to bar the Intail in Tail, ” 
p 


Sir Richard Leving . Lady Caverly Caſe 185. 
e „ e ee | 
Was agreed per cur. that the Anſw-er of a Su- The Anſwer 


uated Defendant put in by Guardian, is to 2 U firm 
him, as an Anſwer of one of full Age put Pea putin 


22 and a Difference wes taken between ee Z 


an Anſwer and that of an Infant put in by Guardian; Jens 


becauſe an Infant improves. and mends, as my Lord 
au jr and werde: Is to S to ſhew / 
e Infant, 
„ and is 2. . 55 Xen INA 4 \ Cue N 
versie cafe 190. 
n yerſus f ate & al. 1 


18. 
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Eſtate Ve part of 
: which he owed, on Bond to Seel, and de- 
lus of his Perſonal Eſtate to the Plaintiff, nge 
this Bill, and ſuggeſted, that. the Teſtatot Lops. 
did not owe any Money to Steel ; but the 1001,” meant © 
by that Deviſe, was 109 . „„ 
Bect, then married to the ant; and that the 
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rain, 
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De Term. . TT 
Tcftator —4 her to be married; but forgetting s 
Husband's Name, call'd him $Stee! d of Hitch, and 
this being proved by the Perſon, who drew the Will, and 

another, the nn was 8 decreed e 
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Caſe 192? 


by Will (inter ala) devi- A Husband 
ry of Books to*4. 
ſuch as his Wife ſhotild chodſe, as 
Sermons, but not Law Books) and made her Executrix ; Books, ine 
and the Queſtion was, Whether this was ſuch a Deviſe Lal 98.. 1 
to the Wife as would excl Om e 5 
Perſonal Eftate, as Executrix. „„ . 
0 Books held nor ſuch a ig to the Wiſe, as Hould edflude her from the e 
Per rita not, and iy Lord Ketper'Caid, tis no de- | 
viſe of the 10 Books to her, but only an Exception of 


10 
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— 2 


10 out of the Deviſe to 4. and the Executrix 0 the pro- 
per Ferſon to chople which, ſhould be ted, and it | 
mph he intended to bar i 0 E 
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Caſe 193. | Loft veil Lon | Cornwallis. nn 
n TRE Defendant's Father on his Marriage Settle- 
Marriage ment, created a Term for 500 Years, in Truſt, to 


Term inTruſt raiſe any Sum not exceeding 6000 l. via. any Sum not 
A unn exceeding 3000 J. for younger Children, and any far- 
de ther Sum not 1 for ſuch Purpoſes as he 
youngerChil- ſhould think fit; and the laſt Sum to be 
ache cee. Collateral Security to Sir 38 Fox, for his quiet En- 
as after, joyment of an Eſtate he had ſold him, on which there 
he appoins was ſome Doubt of the Title ; and after, by Will, 

2 Collereral points the 3000 l. fubject to dir Stephens Coltateral Secu- 
J. and Wai rity, and alſo the other 3000 J. for his Daughter, by 


deviſes ir and the Dutcheſs of Monmouth. 


30001. to his Daughter, yet held that it ſhould be Aſſets to ſatisfy a Bond Creditor, 
The Plaintiff, a Bond Creditor, brings his Bill to have 

his Debt out of the 3000 J ſubject to Sir Sepber's In- 
demnity, that being a voluntary Gift, as to the Daughter, 

and not to prevail againſt him; and that the Will was a 

Deviſe, not a farther A ppointment, for there was a com- 

pleat Appointment 2 tho' not a as ts of the 

whole 3000 J | 


3 My 


re Equity in i 
but not yo. Place of 


. 


1 > 
33 3-ES 
+ # >» Be 4 * 


3. 


* As held by my Lord 


others, the Defendants, | | 


. 


\Recovers a Judgment - againſt the Defendant” e Fr. A Mane 5 1 


l. ther, and the Plaintiff (the Sheriff's Bailiff ) levied and ad * ? 
24 L of Goods in the Poſſeſſion of the Defendant's Fas r — 9 1t 3 
cher, the Defendant brought Tro b the Plii5; 3 1 — I 

| pretending the Goods were — * denn hi: per 1 Wi — 


rin. the. Sale was 


* 
x 


*. 


Directions to the Jury to find oe = 
but becauſe he had not. IM j 


as it was held he. ought, mr 7 | i 
found againſt him, and. now he brought this Bill for | . 
Relief, and a Demurrer to it on arguing was ober- ruled; . 
wer he infifted on his Property under the 7 
and Recovery at Law, where the Matter is i 
properly triable and relied on that; without 
any * —— but the Plaintiff fully proved his Caſe as 
before; and that the Judge altered his 
for Want of Proof of the 33 
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A Witneſs *' 
| incompetent x: 


"De T in Puſebe, 55 


Defendant's Anſwer i in ver in fone Partcolary "and pe! po ka 
Injunction was granted"-ayainſt the Judgment, ünd the 
Ddahre pe pay: ” Coſts 3 for cho it were ape t 
Law, ſol it was it Equity too; and the Plaintiff having 
ſet out n and proved it to be true; 


it were untrue, the Defendant might have 12 * 


7 ES 55 Callom verſus Mints: 


THE Plaintiff examined''a” Witneſs before IA. | 
being ne . Hearing, Who was then intereſted, and therefore 
an ſed to be read; at the Hearing the Cauſe, the Plain 
— tiff was decreed tb account, and then he gave a Releaſe 
decomes gif. tO the Witneſs, ard examined her over again to the ſame 
— be Matter without Order of the Court; and on Exception to 
again: 502 the Maſter's Report, and to read the ſaid Witneſs, 
ty hong the Defendant. ohjected, that having been examined when 


ms, beende the was not indi erent, ſhe could never be made an in- 
n different Witnels, becauſo Oath would always be a'Chain 


heat given | and Byaſs' upon ber; beſides, no Witneſs ought to be. 


again en the twice examined to the ſame Matter, without' cid Order 
Above guad of the Court, to which it was anſwer d, then the Defendant 
on 2k ought to have moved to ſuppreſs the Depoſition for want 
'sRe- of an Order to examine her, but could not objelt it, 
when the Depoſition came to be read; and as to the 
firſt Part of the Objection, it was ſaid, at Law, if L era - 
mine a Witneſs at a Trial, who is incompetent, and after 
give him a Releaſe, he may be examined again; ſo here. 
My Lord Keeper was of Opition for the Plaintift, in 


both, _ avg the Wha Was ay ora prevailed.” ” 
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"Father in 45 34 — wy a wy en V Sertlemgnt le 
On his eldeſt Son, and his Heim, — ny a ore 
Power of ee be ho. pokes ment nar | 
of the ſame. Lands to his eons 
| dies. The f. Deed after his De ws ie. 


of his eldeſt Son's Gr gel and the 


[ah Rawhindls was add cds tows; in Tail Male, and die. 
bot þ Cure bork Deeds btn and t other to the ſecond mn eu cs Bo 3 
. + Ren 
My Lord \Keeper cited Lady Hudſon's Cale; whats! Ek — 
Father on a Quant: with his eldeſt Son, made a Sertle- \ 4 
ment on his Wife of 100 L. per Ann. in Augmentation 1 
of her Jointure, and after bei reconciled” to his Son, 4 
cancelled the ſaid Deed, and fo twas found at his Death z 
and on a Trial at Law the Deed being proved to have 5 
been executed, was adjudged good, tho cancelled, and the L 
Son on a Bill brought here was diſmiſſed by my ** 
Somers, 


oth 


4-4 


Fs 


236 De Term $ ml FTOR. 

Dobyns ſaid, this Court goes on Preſumptions in Fa- 

mily Settlements; and if one gives a Daughter 1000 J. 
and after on gives her 10004. Portion, 


chis ſhall here be a Satüf lion of the Legacy ; ſo if one 
<7 bin ay for 2 Vil gives him 


thin on verſus . wy 


5 HE plaintiff having ſerved the Lady Pratt 27 
E * Vears, as Chamber-Maid and Woman, "pd being 
5 » much in her Favour, and married to the Plaintiff by 
44, ber L her Encouragement ; the ſaid Lady gives her a Bond of 
ny 3 00 J. conditioned to pay her and her Husband 201 

Detaticn, per Ann. during their Lives, and the Life of the longer 


N of 291 Liver of them, payable los „ àt Sir Francis Child's 
ger Ann. af re re from f Dedu Mod 0h was Gee 


e, e bald no' Betta blk | 4 
About five Vears after, the ſud Lady hy Will dei, 
ſeveral Annuities t6 ſeveral Perſons, in Satisfaction of the 
like Annuities ſecured to them by Bond, 3 
per Ann. to the Plaintiff, to be paid half. at the 
ſaid Lady's Manſion Houſe, chargeable on. 1 Lands; 
but takes no Notice of the 20 J. per Ann. ſecured to her 
Bond. 
| So the Circumſtances of this Caſe, 8 FT 
ber both, for that given by the Will was not ſo Advan- 
tageous to the Platntif as the other, one being to be 
paid quarterly, the other half. yearly 3 the one here, 
the other on the Land; one free from all Deductions, 
the other being out of Land will be liable to Taxes; and 
2 Devide — a Bounty, and thoſe that were intended 
3 . 


_ ta Mi 9 


Bond, ſhe brings her Bill again 


S PAN 


2116, care ain a e ee. = 45 119907” ba groom 


5 I. 
Aeg mw 121 © Acton verſus Alon. 1 Wu 42 Caſe 199. 
yo HUT 4 H M4 x (2. 3E11HTy . 
oh INH 2110 41 lan be- 


gr Plaincif's Hucband before Marriage gives hes g. 
. 0.0008 to leave her 1000 U if ſhe ſurvived hm, eres 
i boy, e Woman to 


3 7 4 J 1 
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| 20 Aae and his Eſtate both N _—_ Mortg 


miniſtration, and on Bill againſt the Heir and Mort N. 


tho the Bond was releaſed and at Law 
fected by the Bond, it being in arure of 2 


The Plaintiff takes out Adminil 
ſonal Eftate not being near ſufficient to t the ſaid 
ſt the Heir and M 7 


to redeam, and be let in to have Satisfaction o 


ſaid Bond. . we. 
The Defendant the Heir e the Maine | 
the Bond became void in Law, aeg be main - 


tained here, eſpecially againſt him, who is chargeable 
only in ſuch Caſe, by being ſpecially named; and tho 


it would be ſupported as a Marriage Agreement in 
Writing, yet could only e the Perſonal Eſtate ; and 
that, however, it cannot the 


On the other Side, twas ſaid, this was once a-good 
Bond, and the Heirs are bound in it; and tho by the Mar- 


riage it loſt its Force in Point of Law, yet in Equity it 
will have the fame Force as before, and bind the Huſband, 
and entitle the Plaintiff to a Redem tion; as if the Obs 


ligee loſes his Bond, Equity will ſet it up, and give 
= the ſame pore . as if it were in Being; 

and if Equity does ſupport it, it muſt ſupport it, not 
only as an Agreement in Writing, but as a Bond; and 


therefore the Plaintiff ought to have the Redemption as 


a Bond Creditor would have had ; and tho', 'twas agreed, f 


would not entitle her to redeem the Copyhold, if mort · 
paged by itlelf; yet when that and the Freehold are 


ge mort - 


non together, 

* a Cannot. redeem by P 3 ho the 

| mameent of what is due on the Mortgage will have back the 

2 ns ſhall dt the Freehold % 

OR 996647 ib + 6 

M0 Lord „if the Bond were executed {Which 
arit 4 F being dou d to: be'tried) | Court 1 

+... ſupport it as a Bond, and that the Freehold and 
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” | RINA 7 lod] . 
* webe and Aradelth Oxendon Caſe 2 200. 
verſus Sir James Oxenddn. 


V Article“ on the Martiage of hd Phlintif, To 
Lady Oxenaon, with the Defendant, Soo 10 part of K 0 
her Fortune was tb be laid ont in i Laiidh, and ſettled 2 
him for Life, then to her for Life, Or. ant was left to be laid our 


mn the Bank tilt the A could be made ſubject to of 74 


: "1B HH * "Ret _ 1 


for Life, 


the ſaid Truſt." 


allowed her in Nature of Alimony. 


The Lady being after, by k his 4 and unhandſome 


. ſage, forced to leave him, brought her Bill to have a 


Performance of the Articles, and a ſeparate Maintenance 
whilſt ſhe lived from him, which was oppoſed, aud ſaid, 
that Alimony was only to be ſued for in the Spiritual 
Court, and to decree it here, would be to decree 2 


Divorce. 


On the other Side, *twas ſaid, that the $ Spiritual Court 


has no original and proper juriſdiction of Alimony, but 


= 3 and conſequentially when they hold 
Plea 


rH? 956 (4/00 N 


De Ter mino ; Paſcba, 1 I 70 1 


Plea of 5 Divorce, whereof they have proper Turiſdiftion; 4 
and if it had, yet the Chancery has a concurrent Juriſ- 
diction, as with the Admiralty and other Courts in Caſes 
peculiar to their Juriſdiction,” and to decree: Alimony, 
here is not to decree a Separation; for if he thinks ike 
left him without juſt Cauſe, he may ſue. in the Spfritual 
Court for Reſtitution of Conjugal/Duries; + and hf he 
prevails, the ſeparate Maintenance will ceaſe. 

My Lord Keeper and Maſter of the Rolls ſaid, they 
would not declare where this Court would give ſepa- 
rare Maintenance, and where not, but here being Truſt 

Money, over which the Court has a Power, they decreed 
the 6000 J. to be laid out with the Ladys Conſent in a 
Purchaſe, and ſettled purſuant to the Articles, and the 
Intereſt in the mean Time to be 3 ſo long as ſhe 


lived 5 hs 


J 
2 4 % * *. 2. & ” 
* 1 f 


2206 204, * T N 


AW 257 1 Enry., Dawſon, had prevailed on his Wife to join in 
ſelling. 71. 10 6. = Ann. of her Jointure, and 


Ann. 
= after 6 J. 106. per Ann. more, and having given two 
gives her ſeveral Notes, that his Executors ſhould pay her the 


fore that 


hisExecurors {aid tuo ſeveral Sums during Life; he after makes 
her thar 2 his Will, and thereby gives her 1 4 J. per Ann. during Life, 
ning after out of certain Lands, and this was held Ne a to be 


and he after 
«Bob on in Satisfaction of the Notes. 
Ani. out of certain Lands for Life, held a Satisfaction of the Note. 
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| d Dudley, 2 FI, 22 Ve by . 202 
HFHonoura je Thomas Neupert verſus 
the Lad) Dowager Dudley, &. & econt. 


HE Caſe ia tlus Edward Lord Dudley a 4 
the Plaintiff o Great Grandfather, being dad in Truft of « 

Fes of the Honour, Manor, Caſtle, and k 2 
Dudley in Cm. Stafford, and of an Eſtate in Stafford, are the | 

and Worceſter of a great yearly Value; by Leaſe and 
Releaſe, dated 2 1ſt and 22d of Avi T0, did, in 
Conſideration of natural Love and Affection towards 
his Grandchild Edward: Ward, Eſquire (the Plaintiff's. 
Father) Son and Heir of Williaw Ward, eldeſt Son of 
the ſaid Lord Dudley; Frances Ward and William Ward, 
Son and Daughter of Ferdinando Dudley Ward, Grow, 
Son of the fag Lord Dudley Ward ; Frances Porter. and. 
Catharine Porter, Grandchildren to his: Brother William 
Ward, Party to the Deed, and for raiſing Portions for 
them, and for ſettling his Lands in his Name and 
Blood; convey to William Ward, Senior, and William Pille 
Defondinma to the Uſe, Wc, the ſaid Lord EAward, the 
Great Grandfather for Life, and then to the Defendant?: 
IVilliam Ward and Dilkes for 99 Vears, then to the faid © — 
Lord Dudley the Great Grandfather and his Heirs Male 
of his Body, and for Default, Wc. to William Ward and 
Dilkes for 100 Years; Remainder to the ſaid William Ward, 
Senior, in Tail, Remainder to the wghe Heirs of the laid 
Edward the Grandfather. 5 5716 ö 

The Term for 99 Years was thereby pO? to be 5 
in Truſt, that William Ward and Dilkes ſhould out of the 
| Rents, Iſſues and Profits, Wc. levy, raiſe, and paß 
 20e0 J. for the Portion of Frances, payable at 18, and 
50 4. yearly Maintenance, till the Portion paid; to miſe, 
levy, and pay 300 l. A piece to Catharine and Frances Fur- 

ter, and Annuities. of 120 l a-piece to the Defendants. 
faut and; William Work, junior, for * ſeveral 


"22021 Lives; 


4 
* S 
— n 964144 4% „ 7 — — 


"D: Tani RG 1 70 "I 


r - and 3001. per Ann. to the Plaintiff's late Father, 


Eaward Lord Dudley, for his Support and Maintenance, 
payable half-yearly, till che Expiration or Determination 


of the ſaid Term. Theſe Annuities to atiſe and begin 
to be paid after the Death of the {aid Lord, Dudley 3 and 
that the Truftees ſhould have all the Charges and Cofts 


1 they ſhould be at, paid them out of the Truſt Eſtate. 


Then follows this Clauſe. And may, ſhall, and will 
-rmit the Perſon and Perſons, who. 2 Time to Time 


hall have Right to the Freehold of the Premiſſes, by Vir- 


tue of, or under any Uſe herein before limited or declared 
from Tims to Time, to have, receive, and take to his 


and their own Uſe and Benefit, the Reſidue of the Rents 


The Maſter 
of the Rolls 
Argument 
and Reſblu- 
tion. 


and Profits which ſhall remain over and above, or after 


the Performance of the ſaid Truſts, C. 


Then follows a Proviſo, That if the Perſon or Naa 
that ſhall have Right to the Freehold, c. ſhall pay or 
depoſite the 2000 J. or ſo much as ſhall be unlevied, 
Ge. and ſhall, to the good liking of the Truſtees, ſcoure 
the Payment of | the ad ſeveral Annuities and Pay. 
mente, Wa het Term: to ceaſe, denen and be be 
voidl. 

1 not mention hs Truſt of che Term for 100 
— for the Augmentation of Frances Portion, being 
out of the Caſe, that being to ariſe upon Failure of 
Iſſue Male of the ſaid Lord Dudley the Great Grand- 
father, nor the Power of Revocation to the ſaid Lord 
Edward Dudley, for there was not any Revocation. ; 
The Lord Edward Dudley the Grandfather made his 
Will, 28th of June 1701, and deviſed the Guardianſhip of 
the Plaintiff's 8 to the Defendant William Ward, 
ſenior, bis Brother, and the Guardianſhip of Millian 
Ward, junior, and Frances Ward, the Defendants, to him 
and the Defendant Hodgett ; and thereby gave ſeveral 
ſmall Legacies, and gave all the Reſidue of Ti Perſonal 
Eſtate to the Plaintiff's Father (Lord Edward __ 
and made him and Mr. Hodgett Executors; but Mr 
19 was n Benefit thereof, and died zoth of 

3 Auguſt 


wr cs war 7 Wo ww Vinny, ws 


in —_—_ Cancellaria. © 9 


> * 
2 1 e 742 x * . 


Ta 1701 that en William Ward 8 N 


enter d on all the Truſt Lands. 
The Plaintiff's Father 


the Plaintiff, who is Son and Heir to his Father, and 
Heir at Law. to his Grandfather, and as; ſuch is intitled 


to the Surplus of the Rents of the Truſt Eſtate in 
Mr. Mard and ee ee the Term 


for 99 Lears. 

The Lady Dina e 
brought = Writ of Dower, to which the Term for 99 
Years was pleaded in Bar; but ſhe had Judgment i in 


Dower with a Ceſſat Executio during the Term. 
BAdward Lord Dudley and Ward the Plaintiff's Father, 
made the Lord Sommers and the Lady Diana Howard 


Executors, | until the Lady Diana attains her full Age, 
in Truſt for her; the Lady Diana Howard has I 
the Will, and alſo taken Adminiſtration de bonis non to 
Edward Lord Dudley, the Great Grandfather, with the 


Will annexed. -. 


I be great Queltion. 8 between. chi. Mothan 
and "oy Son 


(for the other Demands on both Sides, will, 
I preſume, eaſily. be determined) is, whether the Lady 


Dowager, the Plaintiff in the Croſs Bill, ſhall have the 


Benefic of the Truſt of the Term, as to a third Part of 
the Profits above the Charge of the Annuities, during 


their reſpectire Continuance, and after the Determina· 
tion, a third Part of the whole Profits as her Dower. 


And as this Caſe is, I am of Opinion ſhe ought ; 3 be- 


fore I proceed, I muſt declare, that I intend — in the 
leaſt to enervate the Decree of Diſmiſſion in the Lady 
Bodmyn and Vandebendies's Caſe, which ſtands confirmed 


in the Houſe of Lords; but to diſtinguiſn this preſent 


| Cale out of the Reaſon and Judgment of the Decree, 
but agree that it ought to ſtand for ever in this Court. 


I obſerve this Term is expreſly attending, and waiting 


on the Freehold and Jabexirance, nay, n 5 5 


the 


ds ag a oh; "Lady 
Diana, the Plaintiff in the Croſs Bill, and died 2 oth of 
March 1704, under Age, and left the Lady enfient with 


„ 
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tution of this — of Equity and Conſcience; 
alſo from the Rules and Common Law Principles of that 


= very Charge, and ae 18 the Annuitics, as tb 
che Surplus of the Profits. 0 e eee. 


My reaſoning ſhall be Seton 4 dhe Orgie Inſti 
and 


which is Regular Law, which is bound to Rules, to which 


Equity in general may be ſaid to be oppoſite. For all 


Kingdoms in their Conſtitution, ſays my Lord Hohburd, 
are with the Power of Juſtice, both according to the 
Rule of Law and Equity. Theſe are the Grounds which 
I ſhall go upon, and not en valy's Notions or Mary 
Rules of my ow. 

My firſt Reaſon is is, chat the Right a Dovre has to 
Ker Dower, is not only a legal Right ſo adjudged at Law, 
but is alſo a moral Right to be provided for, and to have a 
Maintenance and Suſtenance out of her Huſband's Eſtate 
to live upon; ſhe is therefore in the Care of the Law, 
and a Favourite of the Law; and upon this moral Law. 
is the Law of nr founded, as to the Right of 
Lower. 

Now Equity 1s no Part of the Law, but a moral Vie 
tue, which qualifies, moderates, and reforms the Rigour, 
Hardneſs, and Edge of the Law, and is an univerſal 
Truth; it does alſo aſſiſt the Law where it is defeQtive 
and weak in the Conſticurion (which is the Life of the 
Law) and defends the Law from crafty Evaſione, Delu- 
ſions, and new Subtilties, invented and contrived to evade 
and delude the Common Law, whereby ſuch as have un- 
doubted Right are made remedileſs; and this is the 
Office of Equity to ſupport and protect the Common 
Law from Shifts and crafty Contrivances againſt the 
Juſtice of the Law. Equity therefore does not deftroy 
the Law, nor create it, but aſſiſt it. 

Now, what is it that hinders the Lady "0 hk Right, 
ſhe has obtained Judgment in Dower at Law, the Law 
has given it to her. Ay! but there is a Rule of the 
Law enter 'd, call'd a Ceſſat Executio, the Effect and Power 


of which ſtops her Execution, and the Benefit of the 


+ WA . 


— Curie Ch m7 9s PR T 8 | ; 
the has Hide? For how Lag Dating ae '2X 


Jud Term of 99 Yeats: A hard 7 — but upon ws 
Ground or eaten? Why been the Common Law ſays, 1 
her Title is Merl Seiſin, actual Poſſeſſion; and = 
Death of Ber Huh © and thaye Hover Win 4 The if „ 
her” Lord died, that ſhe ſhould Dave had immediate 13 
| "becauſe this Term was a legal Intereſt before the I 
Marriage continting at tlie Time of the Death of her 
Husband, and pleadable in Barr by che Heir to her De- 
mand of Dower.” and this is the Common LA Wm. 

But notwihſtanding this, I conceive ſhe is relievable, 
and that this ſtrict rigorous Rule of the Law ought to be — 
moderated by Equity and Conſcience for theſe Reaſons; - | NY 
and the Precedents hereafter cite. = 

/, From the Nature, End, and Deſign of "creating 
this Term, by the Settlement it appears to be 
Edwuri Lord Dudley, for making Proviſions” but of the 
Profits for his Son and Grandchildrer; which Nature 
obliges bim to take Care of ; and aſter that Office and Truſt 

performed, the two/Truſtees are to/potmit and ſuffer the 
erſon and Perſe s: who from Time to Time ſhalt have 
a Right of the Frethold of the Premiſſes, to receive the 
Reſidue of the Profits that ſhall remain after the r- 


* * 


formance of neee ee e e yl 
That perſon wis the Dowreſs's Hrisban d had un 


undeniable Right to the Surplus of the Profits, and had 
an Eſtate Tail im Him und the Dow reſs Ander him has 
ity to hive her Dower; becauſe the Truſt of 
| che! Tera uf elt to attend che Perſon chät ſhould 
have tho Freehold, and her Husband had the Freeh 
e 3 und the Words of oy e — 
Jn ian il che Words hid benin genen 
to attend the Inheritance, it would habe — ſame 
Thing, and ſhe Has * bo — ot this Truſt within the 
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n and directed by the Inden 


her Dower. 4 


Warranties, a ps eos in the Earl, of Clan- 


guided: by the Body, 


and is attending -and/ancillary.to. the Fre 


tion af the Parties chat areated/ them, and uho, when, 
they have put an End to them, then they have done 
their Office, — and Truſt, and have born che Burthen, 
I mean have rai theſe Poxtions, which; was the origi - 
nal Cauſe of their Creation; and therefore in — 
and Conſcience ought then to ceaſe, and gerumm back to | 
the Channel from whence they were. ; and it 

a Reaſon in Law, that Ceſſants cauſa celſat n und 
there is no original Conſideration to give them a 


Being, and ſuch a Term ou ugbt not to be made. UG, "4 


to any other Purpoſe, eſp by. to depriye'n Han of 


For the Nature a cheſa 4 * ache 1 * com- 
pare them to Covenants, Conditions, Releryations, and 


rickard's Caſe 1a all wait and join to the Grants; 
whereof he — ll ſeveral Inſtances, and ſays, that 
a Reſervation: of aſRent which is but a hats 
which is the Eſtate, why ſho 
in like Manner this „hich is expreſly Ito 
wait upon and join the Frechold, _ — 
Husband, ud alf n been be guided and, ACHE 
by the Body, which is the Freehold . Eſtate, and as 
in Caſe; of n Reſerration of the Rent, which follows tho 
Freehold, and ig in-Recompence of the Land-. 

24h, This Truſt, in an Intereſt annexed to the Eire 
immediately;.as as to the Surplus over and mod? oy | 
ritance, and this Txuſt is a Right in Conſcience to take 
the Surplus of che Piofite, during the Contiguance of 
the Charge and the Anmnuities, and the whole Profits 
after the Charge raiſed and ſatisfiod, and does moſt cer- 
tainl enſue the Nature of, the Land, fon what ars the | 
Profits, hut the Lands, or hat is the K | 
Profits; and the Lord was ever in Poſſeſſon of the 
Land, by; his Guardian) and Truſter, and was: 


Qyyner. 19 * fl 13% £19 6W Bein 5110978 Fon 8737 1 
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Equity; but here the Lord hae am Eſtate Tai 8 


| E her Poxtion, her 
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* 


2 "Thee che 5 na. Fn 1 but this Term ht 17 
the Inhexirgnce and Freehold Tx . 


To what Purpoſe does it attend ?. I concave - wor it Kea | 
attend to che ſame Pyrpoles as 0 1 appendant 


does to a Manor; a Commonage appendant to a Meſ- 
545 Land; a Villain regardant to n! 


85 
2 that 18 AS and. 1 follo the 9 NaF 
= Condition of . the . . 


EY. as: Welt 0, 1 0 
bt 25 


cians terin it, AYR Sub 


adjoined, or rath 2 4.70% 5 
of the Owner of the Freehold ; but in lome Caſes it 
ſeems to be merged. or confaunds in Equity; 90 it 1g 
Allets ſubjec! Ken 1 ul Debt, 
and out of the Land a * Poet: (11 «37 
And therefore my d. in Sir Jahn 1 Sapmders's 


a Mich, 20,, Car. 2-118,of oh, that ſuch a wait- 


.to ſtave off 


Term does not prevent. Dower, or oug! 
8 he, if it 


a Debe 3 1 e 
attend an Inheritance in Fee Simple 
tend an Eſtate Tail, which, is not 


i 


W 8 RI ; 
in Sir Ge OR £ it Was Jud dM, 
that a waiting T. 5 follows Eſtate, * 


Ou does on 114 ur den an 


val, 4 Marriage treated, 
wr upon by grad 
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re af its tg 


10 . or Quality 
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8 That the Heir loſes {if Imay call it ſo) bur —; 

to bis Mother for her Dower, 55 retains two Thirds t 
| bimſelf, which is not lintedfoilable. day 

34%, The Courts of Law, tho! ſhe has e can · 
not aint her 2 ainſt this Term; becaule, being a Truſt, 
they have no Cognizance of it, and is Crattſs 

this Court, and only, determinable here, and Silent 

the Aſliſtance and Relief of chis Court the Judgment 

for Dower is enervated and eluded by the Ceſſat EXecutio, 
for by the Judgment The has Doyer ; and by the Ceſat 
ſhe 1s pee during the Term of 99 Years, and it 
is moſt probable, that 'ſhe will not outlive the 99 Years, 
without which ſhe cannot have Benefit of her Judgment, 
and all the Remedy at Law is vain and illuſory, and no 

Remedy any where but here; and yet her Right is fixed 

and — — by the judgment at Law, and Right without 

a Remedy is nothing; and therefore I hold the Common 

Law to be Defective in this Caſe as to he Execution, 

and ought to be aſſiſted by Equity. 1 

But to conclude this Point,” { pane the Doureß 
and the Heir, this very Caſe is admitted in the very At- 
gument of the Lady Bodmyn and Vandenbendy, for 7 (ﬆ7 

19 printed Caſe, Parliament Caſes 71) it perhaps _n 

be peraleg apainſt an Heir, but not againſt a Purchaſ 

and ſo 1 conclude it to be beyond a Perhap. f 

II is objected here (as in that laſt Caſe) that th vs 
mg of Dower is a Ri iht not ariſing by the Agreement 

— 155 weary (Which 7 defective or = 2 

pphed” ity) but tion of Law: 

1 Ph Wer wh . a deseckde 
Actor and r; but I conceive that it is a Diſtinction 
_ a Difference in Words only, not in Senſe, and a 

+ is much '# Oontract (and I am ſire more 
Ment pe and ought to be a8 much regarded and relieved 
as a defeQtive —— which is the Agreement of the 


Wa, 


| eo nab Diſtinction is expreffecd in Lain, 
Dower . Legrs, à Jointure, ex proviſion 
e 
Wike. 


w 
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Wife, == that the Law, makes ought; to be 1 


i a LY, g be N 1 
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a ms it is t 


the Heir paying the Debts or Aga 
Leaſe, 11 ſet it aſide, why not he Dowd el think | 
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I ſhall now give an A EY to. the Judgment in my 


Lady Bodmyn's and V andenbendy 8 Cale, which is Steal te to 
—_ this Caſe in Point. 


I conceive, that Caſe purely to — 4 been decreed i in 


Favour: of a Purchaſor, and the Strength of it to be 


grounded on the general Inconveniencies that would at- 


= all Purchaſors boria fide, without Notice, which was 


the Point my Lord Jefferies and Sommers went upon, and 
for which Occafion was. cited the Caſe of Ralf verſus 


Noſortihy, 26 Car. 2. in Lord Nottingham 's Time, which 


was thus, Noſworthy pleaded bimſelf a Purchaſor for 
valuable Conſideration without Notice, which Plea being 
proved, came to be heard upon the Merits, and = Pi 


Chancellor declared, That a Purchaſor, bona fide, and 


without Notice of any Defect in his Title at the Time 
of his Purchaſe, may awfully buy in any Statute Mort- 
gage, or any other Incumbrance ; and it he can defend 
himſelf by thoſe at Law, his Adverſary ſhall have no 
help in Equity to ſet thoſe Incumbrances aſide, for Equity 


will not diſarm a Purchaſor ; and Precedents of this 


Kind are very ancieut and numerous, where the Court 
has refuſed to give any Aſſiſtance the Purchaſor, 
either to the Heir, or to the Widow, the Fartherleſs or 
to the Creditors, or to one Purchalor againſt another, 


and this Rule in Chancery is in Vindigation of the Com- 


mon Law, where the Maxims which refer to Diſcents, 


9 Diſcontinuances, Non-Claims, and Collateral Warranties 


„ are 
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are 7 ly the wiſe Arts and Inventions of The: . = 


protect and quiet the Poſſeſſion, and Rrengrhen the Right 
of Purchaſors, cr. 


I have cited theſe Reaſons at large. becai 8 it "ory 
thens the Judgment in — Caſe, and let all 


ſuch Purchaſors be ſupported and protected; but ſurely 
the Precedents in this Caſe will not ſupport: the Heir 


in our Caſe, againſt another that Demands her Dower. 
As to the Precedents, 1 ſhall mention ſome that 


weigh with me, beſides the natural Juſtice of the Caſe. 


The firſt I ſhall make Uſe of is Fletcher and Robinſon's 


Caſe, 6 May 1653. Henry Robinſon on good Conſideration 


promiſed to aſſure the Manor of Buckron to his eldeſt 
Son in Fee, but falling into fome Trouble for Counter: 
feiting a Warrant, he convey'd Buckzon to his younger | 
Son, in Truſt, only to ſecure it againſt a Forfeiture ; 
the Father being freed from Trouble, convey'd Bucktoy 
to his eldeſt Son, and dies ; the eldeft Son dies 'and leaves 
a Widow, having no Iſſue, and the younger Brother his 
Heir; on Dower brought by her, the Conveyance to the 
younger Brother was given in Evidence, whereupon ſhe 
was Nonſuited ; but upon a Bill brought by her here, 
the Caſe appearing, ut ſupra, ſhe had a Decree, and a 

Commiſſion directed to ſet out the Thirds; ani tho! 
this was much conteſted, yet Equity 2 prevailed; 
and tho the Time in which this was adjudged may be 
objected, yet were they learned Men who Jeliberatel 
well and pronounced their Decrees and Judgments ac- 
cording to their Oaths, and nccording to Juſtice and 


Equity. 
Serjeant Vaughan's Caſe is, in Point, and Swell and 


Clays Cafe, which was heard 6 W. and M. | 
The Common Law is, That if a Rent be reſerved on 


a Leaſe for Years, made precedent to Marriage, the Wife 
ſhall recover Dower of the third Part of the Rent im- 


mediately, and alſo of the _— with a Ceſſat executio 
durant. Termino. Wes a 


— 


Why 


3 


2 
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Why * ſhould not "the Declaration of the Sur _ ( 
« the Profits. to the next Perſon to whom the F 8 ; 
ſhall come, be looked upon in Conſtruction, to be a Re- 
ſervation of Rent, as it is in Effect and in Intention, $ 
and ſo to be conſtrued in Equity to aſſiſt a Right of 
Dower ; for a Rent is certainly part of the Profit of the (. 
Land, and is paid therewith, * ſhould not this ſup· | 
| ply a Reſervation in Equity? 

I think I have Law and Equity, on my Side, pk le- 
wiſe the Precedents which, according to my Lord Hobart, 
270 are built upon Reaſon and Juſtice, and tantum ha- 
bent de lege, quantum habent de Fuſtitia; 1 muſt therefore 
decree the Lady Dowager the Benefit of this Truſt Term, 
and that the Truſſees Mr. Ward and Mr. Dilkes do ac- 
count to her for the third Part of the clear Profits above 
the Charge of any yearly Annuities, from the Death of — 
her Husband, and from Time to Time for the future, 
during the Term, and the Term to ſtand charged there- 
with during her Life, the Truſtees to be A1 their 
Coſts and Charges according to the Deed, and to be in- 
demnified, and Coſts to be paid to the Plaintiff, the Lady, 
and all the Defendants out of the Truſt Elta. WE 


Franklyn vides Earl of Burli Won Can 0s. 


Sg 312 


RICHARD Earl of Burlington, in 1697, deviſes + Dinka 
thus. Jrem, My Will and Pleaſure is, that the ts Funk, | 
Furniture and Piftures in a Houſes at 4. B. and C. tures at the 


ſhall always remain there, and not in the Power of my dd g. pa 


Executors to diſpoſe of, but ſhall go with wy Laid pos Don, 


Houſes to ſuch f my Grandchilden as ſhall be in the Teſtatoe cont 
Poſſeſſion thereof: And then appoints, that the and Nees 
Plate Gilt with Gold belonging to his Chapel at, Wc. wich him 
together with the Ornaments thereof, ſhould remain om. GP: 
to the perpetual Uſe of the ſaid Chapel, and makes another. _ 
D. Executor, to whom he gives all his Perſonal Eftate, 


except what is before Pet of what Nature or Kind 
loeyer, ahi: 


= = N "Ti ermino e 1 705 3 


= "The Queſtion was, Whether the Plate the Tellator 
conſtantly uſed and removed with him, when he went 
from one Houſe to another, ſhould go to the Executor 
by the laſt Clauſe, or 17 1 to che Houles under the 
Word Furniture. 
My Lord Keeper was of Opinion, that the Word 
Furniture in a large Senſe takes in Plate, but not here, 
| becauſe he diſtinguiſhes the Chapel Plate from the Fur. 
niture, and the Plate of ordinary Uſe that was carried 
with him, would no more be ſaid the Furniture of one 
than of the others, and he meant only the particular 
Furniture of each Houſe, ſo the Plate went to his Exe- 
cutors, and liable to the Plaintiffs, who were Creditors. 


Caſe. 204. | . Tilly verſus Bridges. 
Y Lord Keeper was of Opinion in this Caſe, 
that when 25 has Title to the Poſſeſſion of 
1 5 and makes an Entry, whereby he becomes in- 
titled to recover Damages at Law, for the Time the 
Poſſeſſion was detained from him after ſuch Entry; he 
thall not turn that Action at Law into a Suit of Equity, 
and bring a Bill for an Account of the Profits, except 
in Caſe of an Infant, or ſome other very N 
Circumſtances. 


4 Sanford. 
Fouls lobe Feme Inheritrix before Marriage raiſes a Term 
1 for 1000 Years in Truſt for her intended Huſ · 


158g var n band to receive the Profits during their Joint Lives; 


Hband, for and if they ſhall have any Children, in Truſt for ſuch 


Life, then | Children, their Executors and Adminiſtrators during the 
dren (if any) reft of the Term; and if the Husband ſurvive her, in 


— 2 Truſt for him, during 8 but if ſhe ſurvive him, 


and if te 3 then 


vives, in Truſt for her, her Executors rs and Adminiſtrators: The Hucand dies without Ing th 
Wife marries a ſecond Husband, and dies; the Husband takes out Adminiſtration to her, yet decreed 
that the Term ſhould attend the Inheritance, | 


G 


EN 


him, or attend the Inheri 


* 


" 
&. 
* 
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then in Truſt for her, her Executors and Lamia treter, 

during the reſt „„ „% 
The Husband dies without Children, and the Wife 

ſurvives, and takes another Husband, who ſurvives, and 


takes out Adminiſtration, P » 
The Queſtion” Was, ſad , MR 


tm. ſhould go 
e, an "£0 to the Heir.” F 
Lord Keeper. This is only an unſkilful Declaration, 
and not the Intent of the Party, and the particular Pur- 
pole being ſerved, it muſt attend the Inheritance, for ſo 
I think it was at her ſecond Marriage, and that could not 
be altered by her Death; for Equitas ſequitur Legem, 
and cited po lh 2 and Polthilt and if the Term and In- 
heritance had been in the ſame Hands, — have 
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Caſe 206. * — 0 7 . 

5 January. 

Where on a N A Bill brought to call a Truftee to an NO 
ron it was held by my Lord Keeper, that if he by 


1 Anſwer ſubmits readily _ it, tho' on the Account he be 
ſubmits rea- found in Debt, yet he ſhall pay Intereſt for the Ballance 
che? found in only from the Time of the Account 6 and no 
Deb 4 Colts, if he has not misbehaved himſelf; but whereas in 
forthe Bal this Caſe, he ſaid, in his Anſwer, he believed the Plain- 
fom the tiff conſiderably indebted to him; and after the Matter 
A l. had depended 20 Years, is found 200 J. in the Plaintiff's 


Account li- 


25 Sog Debt, he ſhall pay Intereſt from the Time of the Bill; 
fem, it fo for he admits by ſuch Anſwer, that he has not kept any 
the account Money for the Plaintiff, uſeleſs, or unemploy d, and in a 
there, if Manner dares the Plaintiff to the Account, and there- 


rear, hall foe muſt pay Cofts, as the Plaintiff muſt have done, if 
tal Col he had been a found indebted to him. 
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e the dence! mates oer tas Neal and Ek 
| rad, be ar her Own diſpoſal, all the Product or In- r Halen 
creaſe of it, o chat which comes in lieu of it, ſhall! be Frente. 
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TEE peilen had married an Adminiſtratrix to An Execu- 1 
* her former Husband, to a Share of whoſe Perſo- mniustti- = 
nal Eſtate the Plaintiff was intitled, the Adminiſtratrix paſts the 
was likewiſe intitled to a Third ; and before her ſecond Eſtare, and = =_ 
Marriage had waſted great Part of the Eſtate, and ina tad di whe 
chend ll. 5 Es DR 


Ks 


to my an 

Account of the Eſtate, and a a en for his Share, 

and being heard at the Rolls, an Account was decreed to 
be taken of what of the Eſtate had come to the Hinds 
of the Adminiſtratrix before. her ſecond Marriage; and 
alſo what had come to her or her Husband's Hands ſince 

the Marriage, and the Plaintiff to have datiafaction againſt 
the Defendant abſolutely, for ſo far as came! to his 
odr his Wife's Hands after Marriage, and for what came 
to her Hands before her ſecond Marriage, to have a $a- 
tisfaction againſt the Defendant, ſo far as he had any 
Eftate of bi Wife's, and this was affirmec on Appeal to 

| my Lord Keeper. 

Mir. Vernon laid, it has been ſeveral Times held, that 
where a Man marries a Woman, without ſtipulating for 
any particular Fortune, or making any Settlement; if 
after the Death of the Wife, Debts of hers appear, the 

1 | Husband (not being a'Purchaſor in ſuch Caſe) fhall\.be 
”  anſwerable for the” Debts of the Wife in Equity, ſo far 
Fa as he had wy "Money x other Perſonal Eftate of hers 


e Au verſus Aftry. 


Ge | N this WY was cited the Caſe of Sir George O's 
1 db his Daughter, who had left a Power to his Wife to de- 
his three Daughters in ſuch Pro- 


Eſtare . viſe her Eſtate amon 
thees Chl portions as ſhe ſhould think fit; yet it was held in this 


dren, de mut Court, that ſhe muſt divide it am them equally, 
do it 2 9 ” hon | 
ys IP RU or among 
Y N p . #4 | * 25 , # I VIFR as *.4 1 ; : 6 
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In Cora Canceranta. 


Caſe 210. 


Orly 2 Lord e g 


Fus, G Tenant for 1 4 with Power to make 5. 3 _ 

Leaſes for. 21 Years, or three Lives; ſo. as. upon Life, wich « 

every Leaſe of ſuch Lands as have. been uſually. letten, make Leaſes 

and Fines taken for them, the old accuſtomed Rent or more aden e 

be yearly reſerved, and ſo as upon every Leaſe of other rg hea 

Lands not uſually letten, nor Fines wo: for them, clent Ren 

there be reſerved the beſt improved Rent that can 62 of the 

gotten for the ſame, and the Leſſecs to execute Counter- 1 

Parts thereof. br 

Leaſe of all the Lands reſerving Rent in the v Lu Power... Leaf 

Lord Keeper, and Chief Juſtice Trevor, a Opinion of lt Clef Jules 
Fitton Gerrard by Indepture. 21 December 1702, C 

miſes to the Defendants all ſuch Lands as have been uſu - 

ally letten, and Fines, taken for them for 99 Years, 

if three Perſons ſhould ſo long live, with a 12 6 DS, 

in theſe Words, yielding and paying therefore, the reſpec- 

tive old and accuſtomed yearly. Rents, and if this Belts 

tion was purſuant to the en was 15 . 


1 


"ue. 


"Dr Tom $ Te 7 


7 Lord Chancellor being aſſiſted with the two Chief 1 
Juſtices, Holt and Trevor, decreed, that this Leaſe was 
not good to bind the Reikinder-Man. | 
But my Lord Chief Juſtice Holt differed in Coat | 


and held this Leaſe, g 

> 15 che n s ip glory * 
of the Power; 'if th# Power vad g rvatio 

muſt be ſo too, for the ſame EE qo" have the ſame 
| Meaning in both; and if a Sum certain had been re- 
| ſerved, yet it muſt have been àverred to have been the 
ancient and accuſtoma ble Rent, or more; and therefore 

this Reſervation in the Words of the Power may be helped 
by ſuch an Averment, and conſequently ix good. 

24ly, That if any of the Lands compriſed in this 

Lee” had not been anciently lett, tho 45 Reſervation 
in ſuch Manner as to them would be void, ay the Lee 
would remain good as to the others. 

34%, Though h all the Lands were en Pi in this 
one Deed of e, yet the Remainder- Man, who is to 
have all the Deeds in Nis Chſtody, might eaſily diſtin- 
guiſh them, walls i they 2 been lett by ſeveral 
Leaſes as they were formerly. | 
But my Lords Chancellor and Trevor, held this Leaks 
void againſt the Remainder Man, and not purſuant to 
the Power. 
iſt, Becauſe it was intended, That thi Words of the 
Power ſhould be turned Verbatim into a Reſervation in 
Leaſes ; and to ſay, that if the Words in the Powet ate 
good, they cannot be bad in the Reſervation, ſuppoſe in 
the Power to make Leaſes, it was provided, that in every 
ſach Leaſe there ſliould be inferted ſuch Covenants as | 
are uſual in Leaſes in that County, and a Leaſe were 
made in the very Words of the Power: Would this be 
good ? Certainly nor, nor would it be aided by any fpe- 
cial Verdict, finding the Covenants uſual in that County. 
. 24h, The Queſtion in this Caſe is not between the 

Leſſor and Leſſee (between whom, perhaps, the Leaſe 


might be good, and the Rent rc corerable) but the 12 
5 3 | mon 
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ur is, as to the nemme ane Dane er 
and Inheritance is to be charged by a Power, which is to 


be taken ſtrictiy. and i 187 nat purſued, for the Intent fn? 


thereof was, that a certain Rent might be reſerved upon 
every Leaſe to be made, that ſo he in Remainder mi 
No how to come art it, and flom his Ribe for the 
Recovery thereof, which as this Reſery 
85 but ill be involved i an” 
. for he muſt. not. only aver and avow, that 

= Sum 1 diſtrains for, is the ancient Rent, but muſt 
alſo prove it; for if the Tenant can ſhow another more 
ancient Rent, then he may Nonſuit the Remainder · Man, 
and ſo roties. quoties, he diſttaits or avows for amy Rent, 
the Tenant, by ſhowing that another Rent. has been re- 


ſerved, may baffle him, add keep the Land in! ſpight of 


his Teeth, without any Rertt at all, till he is ſo lucky as 
to hit upon the true um reſerved upon every ſeveral 


Leaſe, which will be very difficult for him in the Re- 


mainder to do, and is no ways agreeable to the Meaning 


of the Power; but if a certain Sum had been relerved, 
and the Counter-part ſhown under the Tenant's _ 


he muſt either ſhow. a more ancient Rent, or it will be 


preſumed for the Plaintiff; and if he ſhould ſhow one 1 


more ancient, the Conſequence of that will be the 
_ avaiding of his on Leaſe, which to imagine he ſhould 
A is abſurd, and without defeating 
he can never avoid Pa: of the Rent, when it is re- 
ſerved in Certainty; but as tis reſerved here, tis wholly 
uncertain, and my Lord Chancello ſaid, it was the fi 
attempt that ever was made to delegate the Power gene- 


rally, chat was to have been rr and 


; Perjury, 


Forgery, and Frands, and Tay b 0 be e counte= 
3 * 
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ation is, he cannot 5 
perpetual Controverſy and 


of the Leaſe 
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Caſe 21. rice verſus Goodwin. | 


What hall YOHN 'GRICE by Will Ae his Real Eſtate" it > ti 
— BY Wife, for Life, and after to Thomas his Son for 99 
in the #0dy' Years, if he ſhould ſo long live, charged with the 
Payment of Joo 1. a. piece to Fohy and Thumas, the 
two eldeſt Sons of his Son ThowWas, t their Ages of 21 
Years, and dies. 
Afterwards John the Granillon' diby in 1694, an In- 
fant, and Inteſtate, after in 1698 Thomas the Father 
dies, without taking Adminiſtration to John his Son; 
and a Bill was brought to have an Account and Diſtribu- 
tion of the Perſonal Eſtate of John Grice the Gaandfa- 
ther, Thomas the Father, and Jobs the Son. 
On hearing the Cauſe, the Court hal decteed the 
5001, Legacy deviſed to John the Grandſon, to be 
diſtributed amongſt his Mother, Brother, and Siſters 
equally; and a Bull of Review Cars brought to reverſe 
this Decree, 
A Legacy The firſt Error aſligned was, that on the Death of 
by Surge, John the Grandſon in the Life of Thomas his Father, his 
ar che Chile 500 l. Legacy veſted in his Father by the Statute of 
As Fa Diſtributions, tho he took not Adminiſtration 'to him, 
Stare of and therefore ought not to have been diſtributed, as the 
Diſtrib.» Perſonal Eſtate of John the Grandſon, but as the Perſonal 


tions, 0 


he rook not Eſtate of Thomas the Father, and then the Mother would 
fration ro be intitled to a third of it, and twas aditred it —_ 
"0 have been ſo. 

| But 'twas inſiſted, this Error did . in the 
Body of the Decree as drawn up; for tho twas laid in 

the Bill, that the Grandſon died in 1694, and the 

Father in 1698, and that tis confeſſed in the Anſwer 

they died about the Times in the Bill; yet the Defen- 

dants being Infants, their Admiſſion is not ſufficient un- 

leis * and it ſhall be {uppoſed it was not bead 

ule 
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| becauſe if it had, che Court could not havo mage fuch a dnn 
Decree, and the Proofs now cannot be referred to. 138 
On the other Side, 'twas ſaid, taking the Fed do b | 
as appears on phe Face of the Decree, as drawn up and 
inrolled, tis a plain Error, and it muſt be ſo taken now, 
and the Queſtion is not at preſent, er an Infant's ' 
one 4 M56 is en 
The Court held can Error appearing i in the = Bay of 


n een er 


br {553 et} 1H 1 94 
ff 


125 Bath verſus 2 e 275 


Bill u dere ber a perpetual Inj PRI to Chancery 
ſtay the Be from bringing W more Eject. vont —_—_ 
ments, to try his Title at Law, ſuggeſting, that the Tn junction, 
Plaintiff had five OOO hs that it was an unrea - Part tas 
ſonable Vexation, Cc. ore to put his Title in * 
petual Peace, was the End of the Bill. 3 
„ n which gives mn 4s Dent. f AL gee Ac- 
The Lord Keeper, after this had been fully debated, 
took = to conſider of it, and now delivered his 
| That to give the Court an Original 
luft, there ought to be a Fraud, or a Truſt, or 
{ome Accident fall out in the Caſe, to prevent FRE 
great Inconvenience, as between a'Lord of a Manor and 
the Tenants thereof, to ſettle the ſeveral Rights; if in 
Caſe the Right between the Lord and the ſeveral 
Tenants was to be ſettled in ſeparate Actions, the dif- 
ficulty upon the Lord would be inſuperable, by Rea- - 
fon of the Multiplicity of Suits at Law, the the Re in ke 
ſettling Boundaries, &c. Therefore this Court will in- 
terpoſe and dired an Iſſue to be tried, and the Con- 
ſcience of the Court thereby informed and ſatisfied; 
this Court will , e wy Fan muy 
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De Term. 8 Trin. 1706. 


"But n , :be fad, was "its Nance. e a 


did not fall under the general Notion of à Bill of Peace; 
this being only between A. and B. and one Man is able 
to contend againſt another; and if the Courts of Law 


. 


on new Demiſes, will not ſuffer the former Verdicts to 
be pleaded, he could not help it, he ſaid, he was ſatiſ- 


fied of the Vexatiouſneſs of the Deſendane's in this Caſe; 


but if it was a Grievance, it was in the Law, which 


was proper for another Juriſdiction, viz, the Parliament 
to reform, and that it would be Arrogance in him by 
Decrees or Injunctions to take pon him the Reforma- 
tion of the Liam. =. 
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IR John Hoskins by Will, amongſt other Things; 45 Wilt | 
deviſes to his 5 5 Son Henry Hostins 3.50 l. and wo his Son; | 
afterwards buys him a Cornet of . Horſe's r Fr — 
and paid 650 L for it, and it was, proved to be intended er Hz 
this 650 J. ſhould be diſcounted out of the Legacy, 
that he would ſtrike ſo much out of his Will, as 
as the Accounts came from London to him, but 
fore came, without altering his Will. 
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| Held dat he 630 U ſhould. 9 Dio the 750 
Per Curiam, [his paid for the {a Commiſſion 
ſhall go in Diminution ney pa the Legacy, and 4 taken i | 
Payment and Satisfaction of ſo 5 0 Fe 3 
Another Point was, Sir 7 his fad will —_—_— 
the Uſe of his Houſhold 3 to et Wife; d 
her Widow hood, and made her Executrix during he 
Widow hood; and if ſhe ſhould die or marry, he a 
pointed his S6n and Heir to be his Executor 3 he al 1 
deviſed ſome Curioſities and Rarities to remain, as Heirs | 
Loom in his Family; and the eſlion was, If the 
Widow, who had this che Uſe. of, the Hou - 
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Apo ſed Purphis of the Perſonal Eſtate, or if it : ſhould 

be ifiributed according to the Statute of Diſtributions, 
My Lord Keeper was of Opinion, as this Caſe is, ſhe 

ſhall have the Surplus, for ſhe has but a limited Execu- 

torſhip ; and tho this Court has diſtributed the Surplus 

where the Executor has a LN on a Tuppofed Inten- 
tion of the Teſtator, that he intended him no more; 

yet here it cannot be intended ſo, as to exclude the 

| Heir when his Executorſhip ſhall take Place; for 28 to 

the Heir Looms that appears to be given to another Intent, 

and not to exclude him from the "IO neither ſhall 

the Wife in this Caſe be excluded. 


Caſe „. | Murray verſus Wi 15 ö & al. 


4. deviſes | A By Will deviſes 50 1. to the Defendant, his Daugh- 
leir ar Law, . ter and Heir, and gives all the Reſt and Reſidue of 


and givechls his Real and Perſonal Eſtate whatſoerer to his Wi * and 


2 —— * makes her ſole Executrix. 


| Real and Perſonal Eſtate, asd makes her Erecutrix, theſe Words paſs 4 Feb s the Wi. 


Nuwas argued, That theſe Words do not paſs a Fee, 
being joined with the Words Perſonal Eſtate, for which 
were cited, (ro Car. Wilkinſon verſus Merryland, 3 Mod. 
164, and Heylin verſus Helin 2 28, and 4 Mod. 89, and 
the Earl of Bridgwater and Duke of Bolin. | : 
But after ſome Time taken to conſider of it, my 
Lord ee decreed, tat this Deriſe carried the Fee, | 


Caſe 215. 5 1 Border 0 Snitb. 


NE deviſes in theſe Words, as to my FREY 

Eſtate wherewith God hath bleſſed me, 1 give and 
7277 thereof, as followeth ; Firſt, I will that all my Debrs 
be juſtly paid, which I ſtall at my Death owe or ſtand in- 
debted in to any Perſon or Perſons whatſoever, alſo 1 deviſe 
all my Eſtate in G. to A. B. and this was all the Real Eſtate 
the Teſtator had, and per Lord Keeper, this Will creates 
a u on the Real Eftate for Payment of Debts. 
N yy. 


_- Giria Cancellarie. "Yeh 205. 


Nojs verſis; Mordant. ea 216. 
Being in Poſſeſſion of an Eſtate that was a t 4. 


gage in Fee, by Will deviſes it to his Daughters . p,q.gon de 
and CG and their Heirs, and dies; B. marries*and dies, ves 2 
the Queſtion was, Whether the Share of B. ſhould” be ts ters, and 

| decreed Real or Perſonal Eſtate, and conſequently go to dn af the 
her Heir, or to her Husband, as her Adminiſtrator. mama nd 
dies, held that her Share ſhould not go to her Huſband as Perſonal Eftate, but ſhould deſcend 18 
the Heir of the Wife. 

My Lord Koper decreed it againſt the Husband, and 
put this Caſe, a Man ſeiſed of F Lands in Fee, which 
were only mortgaged to him, deviſes them te his Son 
and Heir, and his Heirs; ſurely theſe Lands ſhall de- 

ſcend as an Inheritance; or tho the Mortgage be paid off, 
ſhan't the Money be conſidered as Lands, and go to the. 

. and his Heire, as the Lands would have done, and e 

his purely by the Intention of the Teſtator? And dd 
= the Teſtator, who had a governing Power, intend inn 
| bn ee Caſe, that the mortgaged Lands ſhould be 

ered, as any other Lands 615 Inheritance, and be 
ſubject to, and drefted by the ſame Rules ThE other y 
flares are.) W 
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In Cora CancuLanim. 
Caſe 217; Woodman verſus Sin, b ken 
A. being HE Defendant coming home from Blakenly Far 
then byte | finds the Plaintiff naked, and juſt E | 
ing to bed 19 to his Wife; he thereupon gets a Note from him 


his Wife, 


| gives himSe- 5OO l. which was in June, afterwards in Auguſt Feel 
Payment of the Plaintiff gives him a Judgment, and in October fol- 
500. A lowing —＋ hi Capghold Lands to. him. by. wy " | 


againſt the farther Security. | 
Securities, 
4 that ene to catch him, and that he was compelled a ee 


( 


The Plaintiff Wag this Bill to have the ſeveral Se- 
curities delivered up, alledging, a Contrivance to catch 
him in that Manner, and that he was drunk, and did 
not know. what he did; and that the Defendant with an 
Ax threatned to cut hn 5 in Pieces, ſo that he was under 
Terror; and that the Defendant himſelf had ſaid in 
Company, that the Securities were for Money lent. 

My Lord Chancellor obſerved, that there was no Proof 
at all of a Plot to catch the Plaintiff in this Manner, 
nor that he appeared to be ſo diſordered or frighted; 
for he continued in the ſame Mind when he was in cool 


3 e ferent 


"Is Calan Can PNG 6 267 
Frent Securities 3 and it was proted that he Joined with 
the Defendant in giving oùt, that that Note was given 
for a Bargain of Graſs, ſo that he nnen was 
about, and had a Mind to conceal it. NK ei 15 

If a Jury in this 'Caſe had given Damages, this 
Court could not relieve, and why ſhould it ? When — 
Plaintiff himſelf has three Times given and aſcettained 
the Damages againſt himſelf, it ſhows he thought the 
Damages but reaſonable; ſo diſmiſsd the Bill, but without 
Coſts; becauſe the Defendant has bragged of — | 
gain, which was 4 Sign he thought himſelf over-pa fo 
but my Lord Chancellor e he worn relieve" agai 

the Penalties. Y | hw { 919 
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* Unde he his Niece by wit Loot his 
N marries,” but - antecedent to the Martiabe the Fa 
cher iiheb e End from the then interided' 

pay him 200 J. in Caſe the Dau hter ſhould hs 
die without Hue Male, in the Lift Firhe' BORE Hal- 
band, the Daughter did die without Male, living 
ber Husband; whereujion the Father ſued the | and 
at Law upon this Bond; and the Husband brbught his 
Bill here to be «relieved . this Bond, and had 4 
Decree accotdingly'; for it g that ro Mone was 
paid, nor Confideratiort/ fa entring*into' it, che Court 
| took'ivto be i Nature of # Marriage Brokage'Bond," and 
therefore ordered it to be delivered-u e £69 IN 
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barten yerſus ch an. 
I Atthew oe, by bis Will deviſes his Lek 4 l deviſes 
elt & Fuge und his'Heirs 3” butt his Will jounger Br 
and Mind" Form cefs, chat the ſag &. r AY 
pay out of wer eee e dun 8 © 
DATION 3 J Jt: zacho doch en D784. 2163] u tices of bool 


E ?, a-piece, paya- 
| £2138) 2h 12110 act Able at 21 
with wo way the Daughter marries, and dies under Age, having Children'; held that rhis 

| an latereſt veſted in her, FRE Ie] 2 . 


268 


ccc c 
De Term. & Mich. 1708. 


the Teſtator muſt intend this Deviſe, as a 
ſemi, tho Soivend. in Futuro, - becaule '1 l 
8 a Debt. | 01 N 


* to his Daughter Mary the sum of 200 I at her 

ge of 21 Years; and to his Son John 200 l. at his 
n and to his Son Matthew the Sum of 
nw at his Age of 21 Years; and if it ſhould pleaſe 


God to take out of this Life hig Son S. Bletſoe, before he 


attained the Age of 21 Years, then his Will was, That 
his Son John ſhould not have the 200 /. ſettled on him, 


but that it ſhould be paid to Mary and Matthew, to be 


added to their Fortions, and he to have all the Eſtate 


given to S. Bletſoe, paying the 600 J. as before e 
and that his ſaid Children ſhall be allowed 4 l. per Aun. 


Maintenance for every 100 4. until their ſeveral Portions 
were paid. 

S. Bletſoe died before his Age of 2 1 8 the — Eg 
tiff married Mary, and has two Children by her, Mary 


died two Months before her Age of 21 Years, and the 


Queſtion; was, Whether this was not a ſubſiſting Charge 
upon the Land and Intereſt ſo veſted in Mary, as, to. in- 
title the Plaintiff as her Adminiſtrator to the Legacies 
tho' ſhe died under 21 Leas. 
It was urged for the Plaintiff, that halen were > Portions, 
and ſo called by the Expreſs Words of the Will, and by 
the Civil Law a Portion is always conſtrued to be for 
preferment in Marriage, which may happen long before 
the Age of 21 Years,” as this Caſe was; and as to the 
100 JL that fell to her on &. Bletſoe s Death, and no Time 
was limited : for the Payment of that, therefore the 
Plaintiff ought to have a Decree, quaad, that at leaſt. 
It was likewiſe urged, that 4 l. per Cent, being allotted 
till they came of Age, made it an Intereſt velted, and 
tum in Pre- 
n, 
ect Ft 


as to both 


But my Lord Chancellor diſmaiſyd, An, 


| ' 8 becauſe there was no Words in this Will mm 
veſted. any, Intereſt in ; thoſe Legacies before the Age of 


21 Years; and as to the other 100 J that was gave 


by he en Logins ung. 
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IR Millan Hedges being a Freeman of its diy an 
London, and having Children by two Venters, and ding d. 
| being deſirous to make 4 Difference between them in vous to make 


Point of Fortune, by his Will gives two of them a e. » Difference 
cifick Legacy of a Bond of 3000. ene + Chien To. 


to two of them a Bond of 30001. ' Afterwards b | Advice of 3 . eee 
the beſt Method of ſecuring of it to them) the Clauſe in the Wi was obliterated, and the Will 
republiſhed, and the Bond was altered, and new Security given.in the Name of J. B. in Truſt for theſe 


FE 
Afterwards being in doubt, v ! it might not be 
beſt ſecured to them by ſome Act in his Life Time; he 
ſent for his Lawyer to conſult with him, and his Lawyer 
_ adviſed him to do it by Act executed in his Life Time; 
Vvhereupon the Clauſe or Sentence in the Will which' gave 
the 3000 L. was obliterated, and the Bond was ultered, and 
a new Security given in the Name of: sir James Bateman, 
in Truſt for thoſe Children, and the Will republiſhed ; ad 
ſoon after, Sir William Hedges died; and if theſe Children 
ſhouid have an equal Share of one Third of this Eſtate 
with the other Children, and alſo Jean to themſelves 
300 was the Queſtioon . 
It was urged to be the plaineſt. intent of: Sir William 
| ;maginable, that they ſhopld, and it would be'contrary 
to Equity, that the Miſtakes of the Lay. er ſhould fru- 
ſtrate ſo manifeſt. an Intent. 
That rather than this ſhould be conſituad an Aeg rave 'p 
ment of them in Sir Williat's Life, ſo as to make them 
bring it into Hatebpot, Equity ought to! conſider it s 4 
Devile cauſa; Mortis, and that it ſhauld go out af V 13. gp a 
Freeman ö Rand io oft” on blodotus 
But per Curiam, this earmot be conſtruec 4D; or by 
donatio — ſor that is, When a Man lies in re aud 
Extremity, or being ſurpriſed with Sickneſs, and not ar 
ving an Oppartunity ol: making hs, Will; but leſt he 
Try die before he could make it, he * with his 


2 2 2 : own 


* 1 


— 


"270 — d Mich. * > 
—— — — 
own "Hands his Goods to his Friends about him; ; this, if 
he dies, ſhall operate as a Legacy; but if he recovers, 
then does the Property thereof revert to him); but in 
= tis Caſe the Teſtator Sir Williaw ated deliberately,” and 
made his Election, that they ſhould take by a Gift in 
his Life Time, and for that — en che Securities, 
and republiſhed his Wall 
My Taos Chancellor farther ſaid, That he * the 
Intent of Sir William was, as has been ſuggeſted; but if 
Men will deliberately lay down Premiffe, — from 
thence draw falſe Concluſions, this Court has no Juriſ- 
diction to ſet right ſuch Miſtakes ; and tho Sir William 
thought, that notwithſtanding this Advancement, they 
would come in for an equal Share with the reſt of che 
Children; yet tis plain, that both he and the 
miſtook. the Law and Cuſtom of London, and ſhall this 
Court inte when there is no Fraud or equitable 
Circumſtances in the Caſe; and therefore decreed the 
3920 l. to he brought into the woot 9h it _—_ would 
Win itn to 1 Share. 


Caſe 221. Attortiey Ce at the Relation of "A 
Maſter and Fellows of Sidney College 
in Cambridge, verſus Bains and Mary 

his Wite, Heir of Dr. Johnſon & al. 


A Will want DF Johnſon ſeiſed of dann Frechold and / 
8 hold Lands, and poſſeſſed likewiſe of divers Leaſe 


ſes, won't 


Jae an hold Lands, ſurrenders: iis Zopyhold to the Uſe of his 


Appoint- 


_— +. Will, and after makes his Will in Writing, whereby he 
the 43 Ex. deviſes all his Eſtate, u. Frechold, 'Copyhold, and 
Leaſehold to Truſtees, their Heirs and Riecutors in 
Truſt, for the Maintaining and Providing ſor ſevetal poor 
Scholars of Sidney College in ve, and for divers 
other Charities in his Will particularly expteſſed and di- 
rected, and this Will was al written ne n n, | 

but © had no Witneſſes ro ir bh of vio ': 
. 3 „„ After 


2 


Gyr ww. ” » — . _— hand 


2. iD rc 


by js four * FR bl tuly exceurgd, * we oon after 


which was cited 11 CY. = * of "Mag 
d 


. 1 PS 14 ie 251 eee. 
takes Notice of the Will, and this Codical was ſubſcribed 


yer now his Bill was brought to 150 the Truſtees 
take upon them the Truſts, and to have a ha Per- 


7 1 


formance thereof. 


It was urged, in Gibrort of FI Charitigs, that as to 

the Copyholds, no Queſtion could be made, but that the 
Will was ſufficient, becauſe they did not paſs by the 
Will, but by che Surrender; and 2s to cle Leaſehold 
Lands, they being but Chattels, axe Part of the Perſonal 


Eſtate, and not within the Statute of Frauds and Perjuries. 


As to the Freehold" Lands, tho the Will be not ef. 
fectual as à Will to paſs them Within the Statute of 
Frauds and Perjuvies, for want of conforming to | th e Cirs 
cumſtances required by that Stattite'y yet it is good 
an tent to a Charity within ou 43 1 Elia 75 | 
College, 
where want” of Livery Attornment * be be 2 
plied,” and alſo — Caſe in Hob. 2 'Rol,. | 
and Deles on Charitable Uſes 110, where it is is he 1. 15 | 
Tenant in Tait Without Pine or Ketovery, may 75 Will 
or otherwiſe appoint to Charity, and ſuch Appoints 
ment in all Cuſes where the Party has a diſpoſi ng Power, 
ſhalt be ſuppurtec in Favout of u Charity, hot other 
Ceremonies to other Purpoſes would be requiſite. . 

It was farther urged, that the Codicil taking Notice 


of the Will, and being duly executed, that makes the 
Will good too, as if it was affixed to the Will at the 
Tine of the Execution thereof; for the Law annexes 


and conſtrues it as Part of the Will, and the laying of 


it in another Place ſignifies nothing, 


On the other Side it was inſiſted, that ha will nor 


being executed according to the Statute of Frauds and 


Per juries cannot be good to paſs the Freehold Lands, and 
the taking Notice of the Will in the Codicil cannot 


mend it, for that, for _ appears, might be n 


FH 7 — 5 5 1 . 


"In . Room, and the Wiraclſe to that ſee or know 
nothing of the Will. 


are no Inſtances wher 74 Men are ſo eaſily impoſed upon, 
e 


| good, as . alt 5 operne a ame. 


That Deviſes or Diſſ poſitions to a Charity were not in 
all Caſes ſupported, that * Feme Coverts, and Luna- 
ticks are as much diſabled in this, as in all other Caſes, 
that the Reaſon. why Tenant in Tail may without Fine 
or Recovery deviſe to a Charity, is becauſe. the 43 Elia. 
being ſubſequent in Time, has repealed the Statute de 
Donis, and by an artificial Diſtinction between a Deviſe 
and an Appointment ; but the 29 Car. 2. is ſubſequent 
to the 43 Elix. and extends. . well to a _— as 
any Thing elſe. 

Lord Ganceiler, 1 ſhall be — loth to break in upon 
the Statute of Frauds and Perjuries i — this Caſe, as there 


as at the Time of their dying, under the Pretence of 
Charity, for the Statute requires that the Will ſhall be 
ſo an ro circumſtanced, otherwiſe it is void tn. In- 
rents and Purpo es. of 193103 £8) 

It is Tear, 1 * ae Judge have cartied enn 
j. and this end | 


0 of TS, Rene ths | 
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HE Plaintiff's Wife Eliz, was the only Child of or Oveſer, 

William Goodier, who made his Will, — the De. who bas 3 

fendant's Executors and Overſeers thereof, for the Benefit Will wo AR 

of the Plaintiff Elia. chen and fill an Infant, and im> gk. 

powered them thereby to act and do as they ſhould think ©: LO I 

would be moſt for her Advantage, and died poſſeſſed of a 

Perſonal Eftate to the Amount of 3000 J. and upwards, of th fag. 

which the Executors poſſeſſed themſelves of, having OT — 

proved the Will. e 

Name; but if he leads. the Money on a bad Security, be 3 3 
Some Time after, the Executon hearing ſome Copy. 

hold Land was to be ſold, which lay contiguous and 

near to other Lands of the Plaintiffs, and which had 

formerly been ſold for 210 J. purchaſed the ſame in the 

Infant's Name for 200 J. and took a Conveyance ac- 

cordingly. _ | 
Another 100 J. they. lent out upon Bond to one, who 

at the Time of the ending was a conſiderable Trader, 

and eſteemed a Man of Subſtance, having an Eſtate of 

60 l. per Ann. beſides his Trade, and ſeveral Witneſſes 

ſwore they would at that Time lend him 500 4 upon his 

4 aaa dun 
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own Note only; but it happened, that he after failed, 
and the Money became deſperate. 
The Plaintiffs not liking 


creed to pay the Tyme to the Hairtifft, and not throw 


upon them the Loſs of the Money, and oblige them to 


take the Copyhold Land againſt their liking. 
It was inſiſted upon to be tie Practice of this Court, 


that Executors had no Power to inveſt Money in 


Lands, unleſs the Will had given them . Authority: y 
e Way, and | 


becauſe the Succeſſion. of Land was to 
the Succeſſion of Money or Perſonal | Eftare another ; 
and here, by this Purchaſe, the Husband would be defeated 
of ſo much of his Wife's Portion, over which he would 
have had Power, had not this Purchaſe been made, and 


therefore it ought not to ſtand. 


The Defendants inſiſted upon the Power the Will 


gare them to Act for the Plaintiff's Advantage, and- that 
this Purchaſe! was ſuch; and as to the 100 J. relied on 
che Proof they made of the Perſon's Abilities at the 
Time they lent it. 

As to the 100 J. my dend ele denesd chem to 
pay it, and make the beſt they could of the Bond them- 
ſelves, either by a Commiſſion of Bankruptey, or other- 
wiſe, as they ſhould be adviſed, and ſaid, *he did this 
for Example to diſcourage Men from raking fingle Per- 
{ons Bonds; and that conſidering the Contingencies and 


Hazards of Trade. A Mans Bond for 100 J. that is to 


lie any Time, is not Security for above 50 J. and ſo he 
would take this, notwithſtanding his Abilities at the Time 
of lending it; but as to the Copyhold Purchaſe, it ap- 

pearing by the Proofs to be for the Plaintiff's Benet, he 
decreed: that to ſtand, and ſaid, that Purchaſes made in 
Infants Names, might be good enough, and here ſhe is 


ſtill an Infant, and therefore the Time of her Agree- 


ment or Diſagreement is not yet come; beſides, being 


married, ſhe has no Will of! her own, 150 her _ 


hy 


the Copyhold Purchaſe, 
brought this Bill to have an Account of all the Teſtators 
Penſonal Eſtate, and that the Defendants might be de. 


Conſidergtion of which, and of ſome Leaſehold Lands, a Marriage was 


"In Cur Crna" CES 


has I ſhown his Conſent to This Pur 
ting down —— . 8 euer Bel 

Then it was p t the might 5 dberty 
the Decree to £5 6h to this Purchaſe when ſhe — 4 
Age, and to claim the Money, but that wy Lord diſal- 
lowed likewiſe, and ſaid, as the Tree ee __, 
ee bus Decroc e ge 
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27 January. 
_ wide a Bill daga „aue W. 0 5 
Specifick Performance of Marriage Articles, and the Ca. be. 
Ceſtui que Truſt was not made a Party, and therefore it Was Pary, s 
pray d, that the Cauſe might not go on aſter opening the Bill needs nor, 

vn — becauſe if the Bill ſhould be diſmiſs d, the 7 0 uf 
Ceſtui que Truſs would not ut all be bound by it, and lo the 22 
Defendants liable to another guit for the — 
It was ſaid, chat che ſonterinies Bills Aby A 
Ceſtui que Truſt had been allowed, without ing the 
True a Fay; yet that was upon the Cui que Th 
for the Truſtee, that he ſhould bender to 
what Decree ſhould be made, which might be reaſonable, 
he having no Intereſt at all in his oun Right ; but a 
Truſtee could not fo wndertake for his Ceſtui que Truſt. 
The Court ordered the Plaintiff to pay this Day's 
Colts, and to make the Ceſtui que Truſt a Party, and the 
former Bill, Anſwer, and Depoſitions to ſtand, and the 
next Day the Caſtui que Truſt, who was a Ferike Covert, 
was made Plaintiff by her Brother, and — Amy 
againſt the Defendants, one of whom was her Husband, and 
the Courſe of the Court agreed to be, that à Feme — Rees 
may ſue her Husband by Prochein Amy, they would not 
make her Defendant, becauſe twould ive takety err 
to have put in her Anſ wer. 

The Caſe appeared to be, that Sr Nicholas\Clavk Way + Surrenders 


the Revertion 3 


Tenant for Life of N ogy qe with th Remainder In Feo of 
eh, ets ace hoe f Pate VESTS WOE 
eee i. geg u had crete by Deſcent, after the Son's 
Treaty of Marriage ; the Father tells the Wife's Friends, that 1 hold was fo ſettled, in 
* and 2090 J. Portion 


_ for him. 


paid, this Surrender of the Copyhold held not to be NO or Fraudulent, 
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to his Wife for Life, the Reverſion to himſelf in Fee, 
and makes a Surrender of the Reverſion to his eldeſt Son 
in Tail, the Remainder to his own right Heirs, which 
Surrender was made to his Son, with intent only to 
-leffen the Fine he would have paid, in Caſe the Rever- 
ſion had come to him by Deſcent from his Father, he 
having it by this Surrender as a Purehaſe; afterwards 
upon a Treaty of Marriage between the Son and a young 
Lady, who was to have 2000 J. Portion, her Friends 
upon Diſcourſe of a Settlement, underſtanding the Fa- 
ther had a Leaſehold Eſtate beſides the Copyhold, pro- 
poſed to have both ſettled ; but told him, they relied 
chiefly upon the Copyhold, that being the only Equiva- 
lent for the Fortune, upon which Sir Nicholas told them 
he had ſettled that already on his Son, by a Surrender ; 
ard thereupon an Agreement was made for ſettling the 
Leaſchold Eſtate upon the young Lady, and the Iflue of 
that Marriage, and reduced into Writing, and recited the 
intended Marriage and Portion, and that in Conſidera- 
tion thereof thoſe Leaſes were agreed to be ſettled in 

ſuch Manner as therein mentioned; and after, a Sertle- 
ment was made accordingly; ſome Time after, Sir Nicholas's 
Lady dying, and he being in Treaty for another Mar- 
riage, entered into Articles for making a Settlement upon 
her ; and amongſt other Things, covenanted to ſettle the 
Copyhold Lands on her for a Jointure, Nc. to ſuch 
and ſuch Uſes ; and now this Bill was brought by her 
and her Truſtees (the Marriage being had accordingly) 

to compel a Specifick Performance of thoſe Articles. 
For the Plaintiff it was inſiſted, that the Settlement 
on the Son was purely voluntary, before any Treaty of 
Marriage, and therefore fraudulent and void againſt 
Purchaſors for valuable Conſideration, without Notice, 
as the Plaintiff was; that if ſuch, (as a Settlement made 
in ſuch a ſecret Manner as this was) ſhould prevail againſt 
the Plaintiff, the Intent of the Statute 27 Eliz, would 
be entirely defeated 3 and that this differed from a vo- 
luntary Settlement on a Wife or younger Children, for 
. whom 


e 
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upon the eldeſt Son, who 3 Wore had it without 
ſuch Settlement by Courſe, of Deſcent; and therefore 
there could be the leſs Suſpicion or Notice of the Fa- 
ther's want of Power to ſettle it on his ſecond Marriage; 
it was likewiſe inſiſted, that = Agreement on the Son's 
Marriage, being reduced into Writing, the Partics had 
ſet up their Reſt there, and ought to be bound by it, 
and _ it would be 'of 8 Conſequence. after 
ſuch Agreement in Writing, to admit of any looſe Diſ- 
courſes had before, to make any Part of the Agreement, 
for when it was reduced into Writing, the Minds of the 
Parties muſt be ſuppoſ ed to be bully furl, and ll 
that they intended * erein; and ” 
that Agreement mentions only the ſettling the | 
Eftate to be the Proviſion intended, no extravagant Parol 
Declarations. of the Father's having: already ſettled the 

Copyhold Eſtate on him, ought to be admitted, nor any 
Proof to enforce the ſame; and then that Agreement in 
Writing ſtanding ſingly. on the Leaſehold Eſtate, the 
Copyhold Eſtate which was long before ſettled, — at a 
Time when there was no Proſpect of the Son's marrying, 
ought to be looked on as Voluntary, as againſt the Plain- 
tiff, and the rather, becauſe the Intent I it appears to 
be only u Contrivance to eaſe the Son of the great Fine 
he muſt have paid, in Caſe it had come to him in 
Courſe of Deſcent, 1 
was not to have it till after his Father's Death, he keeps 
ing the Eſtate for Life till in himſelf. 
On the other Side, 'rwas faid, that this ought not to 
be looked upon as a voluntary and fraudulent Settlement, 
zs to the Plaintiff, becauſe it was the Chief Inducement 
| that prevailed on the Friends of the Son's Wife to con- 


ſent to the Marriage, and to give her ſuch: a Fortunas 


and that if «diy renal Ae yy ej" 4 


already ſettled on the Son, they would have inſiſted on 


a Settlement thereof, or not have given her ſuch a Por- 
tion, and to make void. this en now would be 0 
ra * 


2932 
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give the Father Letve ft to marry his Sr tb Hr Eſtate, 
and then aguin, after to matry kHümſelf to it, and ſo 
to make this ſame Eſtate a Brite and Trap te deceive 
either his dn or his 805 Wife, and the der to 
the 8on being upon Recotd; - the Pt might have 
bad Receurſe thereto, and ſatisfied themſelves, aid 
there es #16 Octali6it upen the Sori's Marriage, cn 
agert, — ſurrender the n to him, when he hai 
it alrea #*.; | 
My 5 Chancellor dectee the burkender w/the 8h 
en pe wot pt nr woes IT 
Biz Marriage, it being feparded as the 
— l now betamè valuable, and ought 
to be cotifidered, as if it had been büt then ſurtendfed 
td the Sobz and it was not neceſſuty to inert it in the 
Articles, it being an Eſtate of anothet Nature, and to 
paſs in ahother Manner, and beint already ſettled, it 
Wits Fuſkibietit in the Articles to provide for the Settle | 
ment of what they farther irttended to ſecure on that 
| Marriage, ' without taking Notice of what was alteady 
ſettled to their BitisfsRiort ; and To the Copyhold paſſed 
dy the Surrender, as a propet Conveyatice for that Kind 
of Inberitames, and the Leaſtheld by the Settlement as 
4 pr Metis fer cattyi over that, — 
ther tnade the Settlement iblificd 46d 
made, atid Were ity Conſiderdtion & Marfn 
Matriage Pertion Which fitrely is # | valu 
deratioh, and not te lie ſet aſide as fraudulent 
— 4 of . ard * e . Ba wit 
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Caſe 22. Powell velit Prout 


A Decree © N ecks) was cited à Caſe ed en hy 
A conttated for Sale of his Lands; and reveived part 


who had a- of the Conſideration Money ad 1 9 his not * 


greed to fell 


as Rows, b he good 
DE OO jt tis ile ot bound by i. 1 
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good the Sale by Fine or Common Recovery, à Bill 
was brought in Equity to compel him thereto, and a 
Decree pronounced accordihgly} he notwithſtanding ſtood 


out all Procels againſt him to a Contempt, and then 
died before the 


e was perfected p and after 


5 , thy the 
Tenant in Tail had Power by the Fine or Recovery to 
have barred his Iſſue ; yet fifſe he did not make Uſe of 
that Power, his Iſſue could not be bound by ny other 
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Whitcombe verſus Whitcombe. 


Where the HE Plaintiff's Bill was to ſet out of the Way ſe- 
ee” veral Terms for Years kept on Foot by the De- 
$5. fendants, the Truſts whereof were fatisfied, and to be 
her Infunt admitted to redeem other Terms for Years on Payment 
ain a Foſſe Of what ſhould appear to be due thereon, that ſo the 
rar Plaintiff might be let in to try his Title at Law, in an 
Ejectment, as Heir to pt np an Infant deceaſed. 
| Upon opening the Bi wer, the Caſe appeared 
to ares Peter Whitcombe, Father of the Defandants, was 
a Turkey Merchant, and being abroad in Turkey ſeveral 
Years, acquired a very conſiderable Perſonal Eſtate ; and 
upon his Return Home intermarried with one Mrs. Sher- 
rard, with whom he had 5000 J. Portion, and by her had 
Iſſue two Daughters, both Defendants, and both under Age; 
ſome Time after the Marriage, Peter Whitcombe purchaſed 
the Eſtate in Queſtion, being of the yearly Value of 600 l. 
or thereabouts, and ſoon after his Wife died; and then 
he intermarried with the Defendant the Lady Hoskins, 
and about Septemb. 1704 died, leaving the Lady Hoskins 
enſeint of a Son, whereof ſhe was delivered about three 
Months after her Husband's Death. Immediately _ 
69! ho , 


Caſe 225. | 


N TT RT 
Courts in the Name of the two Daughters, 


| who was Son and Heir of Peter Whitcombe, | who was 


| Husband, and Gd, chat after hie Death ſhe.eutered. and, 
held Courts in the Name of the Infants the Daughters, 


Defendants inſiſted, they ought. not be compelled to 


died, or his Wife entred generally, 1 


bring A Right, and good Title as Guardian in Soccage $0 


Py ROO 


pr Curt en. mc 3 281 


Whole Eſlate, and received the Profits . 
as Heirs at 
Law, and cut down about 1000 J. worth of Timber for 
Maintenance of - herſelf and her Children  . afterwards 
the Son was born, and lived about nine Months, and 
then died; thereupon the Plaintiff, - as Heir at Law. of 


the whole Blood to the Infant, who was laſt ſeiſed of 


the Freehold and Inheritance of the Premiſſes, brought 
his Ejectment to recover the Poſſeſſion thereof, and made 


out his Title thus, viz, Son and Heir of John Whitcombe, 


Grandfather of Peter Whitcombe the Merchant, Father of 
the Infant Son; upon the Trial, the. Defendant ſet-up 
ſeveral Terms for Nears e the: tens wu 

He now brought 


ſet alvls. and hoy "51h th to Gi ike — 7 | 
any Thing ſhould ap pear to be due, n . 
his Title at La- r F 
The Deſendants the Infants, by their nl * 
Twered, and admitted, that heir Pacher was ſeiſed of 
ſuch Eftare,.. and had ſuch Iſſue, and hoped, ee 
would take Care of their Intereſt, . 
The Lady Hoxkins admitted likemiſo loch Seil 5 * 


and cut down ſuch Timber, and ſhe and the ocher 


5 the Plaintiff oy affine to make, out his 
Tor the Haiger ad. = che Faber 


ned a Tort, when it will admit of ano 
| and that is, 30 


L) as .it willi in this — 


n Son,; and then her Seiſin * hin 


Ceec 


— — 7" "3 


make Keri Entry w 
nothing ſtood in the P ſaintiff Way to hinder his being 


ters bat 6000 l. 


7 them of their Inheritance, that in the Caſe of C 
de was not unufual in this Court to reliete, even agua 


and wauld intitle the Hainrff "as fally; as f dhe fh 
haelt had been in aftual Poſſeſſion, and "though ſhe 


might indeed, after ſuch general Entry, ſo far declare het 
Intention, 25 to make her a Diſſeiſſcls ab i, us if ſhe 


had afterwards levied a Fine; yet without ſome ſueh Ad 


ſhe ſhould not be taken to be wrong Doer, When by a 


reaſonable Conſtruction her Entry might” be intended 


lawful, and no Parol Declaration in Paijs, would ſerve to 
ful; and if 15 were ſo, then 


relieved in this Court; for as to the Terms for Tears 
they could be no Impediment, becauſe the Poſſeſſion of 
a Leſſee for Years, is the Poſſeſſion of him that has the 
Frechold; and then the Plaintiff as Heir at Law to the 
Infant Son; who by his Guardian was laft actually ſeiſed 
of the Frechold, had good Title at Law ; and this 10 
fo clear and known 40 fle, that they need not cite many 
Authorities to prove it, for C. Lit. 15. where he treats 
of the Doctrine of \Poſſe/ſio Fratris, makes it clear beyond 
diſpute; they attempted likewiſe to prove, but 
make it out, that Rents were reſerved upon 


not 
thoſe Leaſes 


for Years, and paid to the Defendant the Lady Hoskins, 


as Guardian, which would have made flilt ſtronger for 
them, beſides ſome Proof that the Defendants the Daugh- 
provided for them by their Father in 
his Life Time, and of that he declared his Eftate ſhould fo 
and continue in his Name and Family; and thereupon it 

was inferred, that they being already' provided for, the 
Plaintiff's Application was the more reaſonable, and they 


ought to help him to # Diſcovery for making od Tu 
Title at Law. ' wa 


1 3 enn +003 45 


On the other Side, for the Defencdijins: it was :nfiied] 
that they were unprovided for by their Father; and 
therefore were in the Nature of Creditors, and ought 
not to. be'compelled in = Court of to give the 
Plaintiff any” Affiſtance for making out his Title to fir 


2 and ca an 


Fa — 


_— * Law; and therefore if a "Cophalie denied - 


his Land to his younget Children, or that it ſhould be 2s BF 


ſold to raiſe Portions for his younger Children, and 


made no Surrender to the Uſes of: his Will; yer this 3 


Court would ſupply it againſt the Heir at Law. 


Alſo it was obſerved, that the Infant don was not bon 


gill three Months after the Fathers Death, and that the. 
Mother entred immediately upon her Husband's Death, 
and that could; not be as Guardian in 
Son, for he was not then born; and if her Entry at firſt 
was not as Guardian to her 8on, which it could not poſ⸗ 
ſibly be, ſhe did nothing afterwards to alter the Nature 
of her Poſſeſſion, were it by Right or Wrong; and as to 
the Daughters, ſhe could not enter as Guardian in Soceage 
to them, for it never was heard of, chat a 8tep - mothet 
could be Guardian in Soccage; beſides, her Entry as to 
one third Part was in Ri ght of her Dower at Common 
Law, and then, as to . it was a Continuance of the 
Seiſin of her Husband, and took away the Deſcent of 
that third Part to the Son, and ſuch Entry for Dower 
was good, till avoided by the Heir at Law, or his 
Guardian. 
Tas likewiſe much inſiſted upon, thay the Defen- 
dants were Children unprovided for, and therefore, in the 
Nature of Creditors, and Equity ought not to give him 
any Help, or make his Caſe better than it was at Com · 
m 
My Lord Chancellor ſaid, he chought i it a Caſe of 
Compaſſion, and that he would give the Plainti 
Aſſiftance, unleſs the Daughters were otherwiſe ded 
for; but becauſe the Plaintiff alledged, that by a Deed 
in the Lady Hoskins's Cuſtody, it appeared, that 6000 . 
vas ſettled on the Daughters, he ſaid, chat if that was 
fully proved it might alter the Caſe, and ordered the 
Deed to be produced (tho! that was likewiſe greatly op- 
poſed) and the Lady Hoskins having ſuch a Deed wherein 
ſuch Proviſion was . afterwards the Matter was | 
. 
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The "RO 
in which In- 
Fants Truſtees 
are to conv 
the Eſtates 


J —* on whom any Truſt-Eſta 


eee 


Kern vpon ur lee AN of Pailanett whe head: 


for enabling Infants of the Age of t2 Years, of 
te, or 


8e 18 
— devolved, to convey to the Ceſtui que Truſt, or Mortgagor 
fuant ro the on Payment of the Money to the Executors, the Peti. 


Act of 
— tion 


and that ſuch a one being the Survivor, was dead, and 


out the Conveyances in Truſt to three Perſons, 


the Eſtate in Law. devolved upon an Infant, who was in 


Court; alſo the Declaration of Truſt was read, and the 


Gonſent to the next Heir at Law to the Infant required, 


© — then an Order was made for the Infant, by her 


Guardian, to convey over the Truſt - Eſtate to the Ct 
que Truſt, and the Conveyance to be ſettled by the 


go a Voyage to the ! 
on Board ſeveral Goods and C 1 
the Plaintifts 600 J. and ga gave a Bottomree Bond to pay ir Mo, 
40 J. per Cent. in Caſe; the Ship ſhould reign (as 
called it) three Years; and at. the. Game. Time (ale Þ%, 2 
irs e tad Bord: (wich — 
diti on Board: (w Was invoy a 
of the Produce and. that ſhould =P | 
thereof 3 and this was i.e Lane of = 
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— went able fem, in his Return home, and the 
Defendant Royſton, who was a Creditor of his by Judg. 


ment for 15001. obtained þefore the Sale of thoſe 
Goods, takes out Adminiſtration, and takes Poſſeſſion of 


the ſeveral Goods and Commodities returned home, 


And 1 | | le Bill ta have an 
Account and Diſcovery of thoſe Goods, and to have 8a - 
tisfaction for the Produce and Advantage that was made 


thereof. 


The Defendant by his ** inſiſted, that he was a 


Judgment Creditor of a higher Nature than- the Plain. | 
tiffs, who were at moſt entitled but to an Account, and 


in the Nature of Creditors by ſimple Contract, and 


therefore could not come in till his Judgment was 
ſatisfied. 


For the Deſendane twas urged, that Brewer's keeping 


Poſſeſſion of the Goods after the Sale, made it fraudu- 
lent and void as to Creditors, who 
induced to think him a Man of Su 


this Means were 


„ and to gire 
= 


him Orodit as ſuch; che the Difference has always 


taken between ſuch a Sale or Pledgo of Goods, and a 


does keep 


e of Lands; for tho the Mortgagor 


| Kory 
eſſion of Lands that is not fraudulent 3 


but ſuch Salo is fraudulent and void. 


chaſors, „ the Deeds diſcover the 
Title; but as to Goods, if there be no Change of the 
Poſſeſſion, there is no Alteration made of mae 


And a Caſe. of ene under d Duvfla's Church we 


died by fiir Baward Northey, where 2 Man took out Exe · 
cution = him - by Agreement between- them, the 
Owner o 


the Goods was to keep the Poſſeſſion of them 
upon certain Terms; and afterwards another gets Judg- 
ment againſt the ſame Man, and takes theſs Goods in 
Execution, and *twas held they were well liable, and the 
— Gut a ad IR RE 


POR . bY: 
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ſhould be liable by Reaſon of the Sale; yet the Property 


_ Plaintiffs any 
come home, he having then nothing e A 
and he could nee bid by his Sie 4 furure Righe or 


ES 


Advantage, and Brewer's 
have been cited, but for — 


A 


EG” 


r ſo no Alteration made of the Property | ; 
and he ſaid, it had den mh 40 ten in he e 


rience at Gabel: that if a Man ſells Goods, and ftill 
aer [of ther, that 


continues in Poſſeſſion as viſible Ow 

ſuch re eee, and tha 

the Law has been always ſo held. i et! 
Jas alſo ſaid, that admitting cheſs Gobdb these 


of them being ſo often changed, the Plaintiffs could nor 


follow them now, nor could Brewer make over to the 
Intereſt in theſe Goods; which are now 
in them himſelf, 


Poſſibility. 


en ene een d eee oe 


pledged for the Security of their that till Bree 
tion actuall in the Sheriffs H Is, a Man is Omer 
of hu C & Ang of chad thinks fit, 


Nature of »:Traile for the Plaintiffs of theſe Goods, 
and they might 
count of the Produce they made. 

My Lord Chancellor was of 
thoſe Goods: upon the very Face of the Bill of 
dale; that though they were fold to the Plaintiſſa, yet 
they truſted Bremer to negotiate arid fell them for their 


not to give a falſe Credit to him, as in other Caſes which 


particular Purpoſe agreed 
—.—. in Caſe of s 


upon at the Time of Sale; that 


Bankroge, ſuch kee g Poſſeſſon after a Sale, will make 


by the Stdtutes, and ſo 
for other Sales by the Statute of fraudulcte Conveyanoes 
but here the Plaintiffh. are preſent 
of theſe Goods: upon the Sale, and: to alb the A 
conſequential upon — and may follow che 
Goods for that Nava; * decteed an A. 
count 


* 


upon Goos, por) ————— . 


follow them, and * ae ur 
Opinion; that eli Truſt of 


keeping Poſſeſſion of tm, uus 


—— Thus 


\ 
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"count to be taken of the Produce of diols Specifick 
Goods, and if that could be made to appear, it was to be 
liable to make Satisfaction to the Plaintiffs ; for which Pur. 
poſe twas faid, at the Bar, that che Goods belonging to 
Brewer were mark'd with 7. B. Wc. and other Marks to 
diſtinguiſh them, Tc. but if not, what fell into the Bulk 
of Brewer's Perſonal Eftate in: general would be liable 
to go in a Courſe of Adminiſtration, and the Defendant 
to be preferred in Payment of his n before the 
. ls WA 


Caſe 22. Jones bels n 
Real Eſtate T Bill was (inter alia) to have a 


_ — 1000 J. 1 to the Plaintiff by * 
. Charles Amburſt deceaſed, and as to that, The Gul food 


fx : Churles Abet beg foiled of un Eides in Foe hö ide 
nalen char Value of about 800 J. per Ann. and having A 
ir ould i who by their Father's Will had 1000 J. apiece 
Evens them, which he, tho Executor to his Father, 18 
paid, he makes his Will, and thereby deviſes his Eſtate 
to his two Siſters for their Lives diſcharged of the Pay- 
ment of the 2000 l. to themſelves, but wills, that after 
their Deaths the {aid 2000 J. ſhould ſtand a Charge upon 
hia Ritaee 00 be'aid by chols in Remainder: ran be 5 
viſes 1000 J. to the Plaintiff, who was his Niece, and 
then deviſes his Eftate, after the Death of his two Siſters 
to the Defendant Amburſt in Tail, with ſeveral Remain- 
ders over, Remainder to his own right Heirs, provided 
always, that my Executrices and Executor, and Te- 
nants in Tail, ſhall pay the aid Sum af 1000 
e Death, and makes the 
two. Siſters and Amburſt, who had the firſt Remainder 
in Tail, Executots of his Will, and dies, not leaving Per- 
ſonal Aſſets to pay this 1000 L and therefore this Bill 
was. brought to « nog the Rel 929 with 2 
ment thereok. in 
9 | For 


= aT 1 — 2 


For the Defendants the Siſters (one whereof Was 1 81 

to the Defendant Sir Henry Selby) twas inſiſted, that this 
1000 l. ought to be paid out of the Perſonal Eſtate, for 
it was expreſly deviſed to be paid by his Executrices and 
Executor, who eo nomine, were intitled only to the Perſonal 
Eſtate, and were his Repreſentatives only for that, but 
admitting that it were to be a Charge on the Real Eftare, 
in the Caſe the Perſonal Eſtate proved deficient z yet it 
was not to be paid or charged on the Eſtates for Lite, but 
only by the — in Tail when he came into the Re- 
mainder, for being deviſed to be by his Executrices 
and Executor, thoſe Words only charged them in reſpect 
of the Perſonal Eſtate, and when he op farther, and Te- 

nants in Tail, thoſe Words were to Sas 4 Char 5 
the Remainder, in Caſe the Perſonal Eftate proved 2 


being to be paid within ſix Months after his Death; if 


| to be a decreed, for otherw-jſe the Plaintiff may die 


during the Life Eſtate, and ſo wholly loſe the Benefit 
of this Deviſe, then here the Words are as clear as can 
be to charge all the Eſtates deviſed with the Payment of 
this 1000 f. for he expreſly provides, that the 2000 l. 
ſhall be paid by the Remainder-Man'in Tail; but when 
he comes to the Deriſe of this 1000 17 to che Plaintiff; 


within fix Months after his Death: 
Executrices that had the Eſtate for Life: And by whom 
elſe? By his Executor, who was t y Perſon that had 

the firſt Remainder in Tail, A al and Tenants in 
Tail, which ſhews plainly, that he intended not to ex- 


but not to effect the Eſtate for Life deviſed to the Siſters. _ > 
But on the other Side, 'rwas argued, and my Lord 
chancellor was dearly of that Opinion, that this 10007. 


by any Conſtruction this could be performed, it ought . = 8 | 


be varies his Expreſſion, Re wy cham be padde 
' whom?" By: his api 


empt the Fflate for Life ; but to Chiige that ang. all the Tran we 
Remainders in Proportion: with this 1000 l. and a Decree ger i Ta” 
was made accordingly, and that the Inteteſt from tht vr Eta 


Tune the 1000 J. * ſhould be paid by hs 6 + 
Rees Tenant rd is 


join in levy- 


ig Fins and Ciffering a Recovery, and the Tenant for Life to pay one Third Part. 


I Do tum: S Hillnngoy. 


of the 1000 f. and he in Remainder to be liable to the 
other two Thirds, for which Purpoſe they were all three 


to join in ſuffering a Common Recovery to dock the 


Eſtates Tail and Remainders, and then to. make a Security 
to the Eſtate for ie this 1000 J. ee to the 
0 Fx 1 +6191 


reſaid . 
Caſe 22. 7 ournay "verſus Ty ournay.. 
By Marriage 'PON the Plaintiff's Intermarriage with ber 
Term is cava” Husband in 1700, he and the Plaintiff and De- 


redforras fendant his eldeſt Son and Heir Apparent, join in a Set- 


Sr tlement of ſeveral Lands to Truſtees, and their Heirs, to 


d them the Uſe of the Husband for Life, Remainder as to part 
| withina) u. L. to the Uſe of the Wife for Life, Remainder after their 
ther's Death, two Deaths; and as their ſeveral Eſtates ſhould: deter- 
rereſt from mine to the Truſtees for 500 Years upon the Truſts after 


his Death; 
one of the mentioned, with ſeveral Remainders over; and it is 


Ker he Fa. hereby declared and agreed, that the Term of 300 Years | 


ther, bur is ſo limited upon Truſt; and to the Intent and Pur- 
afrer his poſe that the ſaid Truſtees, c. do and ſhall out of the 
— or — and Profits of the ſaid Term, or by Mortgage or 
elde, Cur, Sale thereof raiſe the Sum of 400 l. apiece, for any 
thar it ſhould younger Child or Children to be begotten between the 
dates. Husband and Wife, and to be paid to them reſpectively 
and nor be > Within ms Year after the Com err of the ſaid 
— Sky Term of 500 Vears, with Inter at 5 Per cent. Ann. 
2 om the Father's, Death, till paid. _ 


They have three and one Son, the Father 


dies, and one of the Daughters dies afterwards mw 


the Year after her Father's Death. 
The Plaintiff her Mother takes out eee 


and brings this Bill againſt the Truſtees and Heir at 1 


| r. n 00 ee eee en 


E 


. N | *s 


"Tenant for TE and their Eſtate to be rated a third part 


. 


— Cn IN 


2 For aho Thani ir was inſiſted, that hoe IST bes 
came due immediately upon the Father's Death, and 


might have been then raiſed and paid; and that the 


limiting it to be paid within à Tear after the Com. 
mencement of the Term, was only for the Converuency 
of the Truſtees in giving / them a reaſonable Time to 
raiſe it in; and that if they had paid theſe Portions pre- 


ſently, the Payment would — been $004, [nth ew 


arne might have been given for it. 
That this Caſe differed from the Caſes, — wig a Pops 


tion is to be paid at 21, or Marriage, or any other 


Time certain, there perhaps, if the Party dies before, 


and ſo has no Occaſion for it, this Court won't Charge 


the Heir's Inheritance for the Sake of Strangers 3 but here 


it was due preſently upon the Father's Death, for then 


the Term, as to part of the Lands, had tis Commences 


ment; and 'tis appointed alſo, that they ſhould have In» 


tereſt at 5 l. per Cent. till their Portions paid, and ſurely 


there cannot be Intereſt where there is no Principal. 


On the other Side, *twas argued for the Defendants, | 


that if this were a Legacy, and to be paid out of the * 


Perſonal Eſtate, this would be debitum in Preſenti; and 


tho the Party died before Payment, it ſhould go to their 


Repreſentatives ; but the Difference has always been taken 
| 2 the Caſe of Pawlett and Pawlett, where ſuch Por- 


tions are to be paid out of the Perſonal Eftate, and 
where they are to be raiſed out of the Real Eſtate, and 
ſo execute a Charge upon the Inheritance of the Heir ; 
for in ſuch Caſe, if the — for whom ?tis provided, 
dies before Payment, it ſhall fink in the Inheritance for 


the Benefit of the Heir, and his Eſtate ſhall not be loaded 5 


only for the Benefit of Strangers. 
My Lord Chancellor ſaid, true it is in this Caſe, the 
4ooL apiece was raiſable by the Truſtees preſently after the 


Father's Death, if they had thought fit ; but the Children 5 


could not have demanded it till aſter the Year, twas not 


abſolutely due upon che Commencement of n Term, 
| becauſe 


—D Tom 8 Il 1709. 


— there was a whole Year given for the i of of 
it; and therefore fince one of the Daughters is dead 
within the Tear, and before ſuch Time as ſhe could have 


demanded it, in favour to the Heir, and for the Benefit 


of his Inheritance the Caſes have all gone this Wa 
that ſuch Portions ſhould fink, and not be raiſed at all 
and accordingly pronounced his Decree ; but as to the 
other Children, who were likewiſe Plaintiffs, an Account 
h was decreed to be taken of the Rents and Profits of the 
Term, and their Portions to be Drill raiſed and paid 
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Init Holt verſus” Burleigh. 7s. 2 


1 * Len a Settlement upon the WHY: f hi By Marriage 
don with one B. and (inter alia) there is this Proviſo, the - =», "a 
A. Provided that if the ſaid B. ſhall' happen to ſurvive * 
her Husband, not having Iſſue, or without Iſſue of their ſhall happen 
two Bodies lawfully begotten between them, B. to have ere no 
Power to ſell and diſpoſe of ſuch Lands. The Husband u: 
dies, leaving Iſſue ; rk Years after, that Iſſue dies with» Ts 
out Iſſue, and then the Wife ſells thoſe Lands. 
have Power to diſpoſe of ſuch Lands. The Husband dies leaving Iſſue ; ſome Years after, that Iſſue | 
dies without Iſſue, and then the Wife ſells thoſe Lands, and held the had ber Power, 

Now this Bill was brought by the Heir at Law of the 
Husband, to have the Deeds and Writings from the 
Vendee, as not coming in Purſuant to the Power. 

For him, twas inſiſted, that the Husband leaving | 
Iſſue, the Wife did not ſurvive her Husband, not having 
ITue, or without Iſſue ; ; and therefore che Power never 
took Effect. 

My Lord Chancellor ſaid, there was no Occaſion in 
this Caſe to make any artificial Conſtruction of the 
Proviſo; for that the Words thereof fell in naturally 
with the Meaning of the Parties, and gave her a Power 

TEE a 


| 70. e Bw: Þ 
— ä Man and the Heirs of his Body; and if he 
die without Iſſue, or without Heirs of his Body, the 


| Remainder over, this'is 4 good Limitation whenever the 
Iſſue fails; tho'.in that Caſe; if he leaves Iſſue, he can't 


| prope roperly teeny to dic orgs — x T K much 
— er & A or. 1 u und to be 
Fred but once ; 4 & the Iſſue der Wickdut line 


i Year after, you can't ſay he died without Iſſue, be- 
cauſe he actually left Iſſue; and yet a Limitation over in 
ſuch Caſe is good ; but here ſurviving is a continuing 
Act, and ſhe furview her Husband as much ar Year after 
his Death, as ſhe did the firſt Moment ;- und therefore if 
the Iſſue fails during her Life, ſhe actually ſurvives with- 
out Iſſue, or. not — — fails 
22 her Survivorſhip, which continues after the Failure 
of Iſſue; this is the and natural Meaning of 
the Work, A 2 617 5 Intention of the Parties, 
Which was to; give her the, Diſpoſal: of ſo much Lands, 
Caſe 8 to be provided for by the Settlement 
0 15 and therefore difonſyd-che Plaintiff's Bill Note, 
EDS ited; were 1 Leog. 28 5. urn 42; * 
and 1 Lev. Ger verſus dil. 31 BL nee OW: 
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5 X derer it was held clearly 
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W nen verſus Pack & al. cee 
TIE Plaintiff was.a Woollen ; ett Told where the 
to the Defendant's — ard Scher M 
Goods to above 80 J Value, for which, after che In- Zig 

teſtate s Death, having his Action 6 
Busty, who by. the Conſent of the Widow 2 ta 
1 14 


taken out Adminiſtration, and Nleme Admin it 

pleaded and found for the Deferdarie the Flaintiff 

] udgment, de bonis Inteſtati cum — and the Widow | 
. 1 © Pack 


Term, S: Trin. 1119. 
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. Es eee 
diſcorer Ale, and to fir theſe „ 
Adminiſtration, in Order to ce Plaintiff's Debt. 
For the Plaintiff, i was ſed, e GOA | 
been proved theſe Jewels had been IC wit 
Money ſaved by the Defendant out of her eparate 
tenance, or Pin · Money; yet they ought to be ſubjed to 
the Plaintiffs Debts, that it was in Nature of a N 
| lated Paraphernalia, and being only the ornamental Part 
of the Wife, it-was more reaſonable to ſubject it to pay 
the Husband's Debts, than that his Creditors -ſhould 
Starve that true it was, if ſuch Settlement or ſep arate 
*" Maintenance, were made before Martiage, or . 15 
* ee Articles executed before, that: the Hu: 
The nd's Creditors | could not break into the Fund, or ſub- 
ject that to; his Debts ; yet" theſe Jewels being bought | 
with the y ariſing thereby, the Property 9 imme- 
diately changed; and they became the Husband's ; and to 
conſtrus it otherwiſe would be to ſet up a ſeparate Rule 
of Property in the Wife againſt Law and Reaſon, 
For the Defendant it was infiſted, that there was no 
_ Foundation for fuch Conſſinction, — 
Court alread farther in protecting, even 
Intereſt of Maney: Timid: out 'of ſack ſeparate m_ 
| nance againft the Husband's Debts, _ 
Ihen the Plaintiff went int his renn to ſhow that 
- this ſeparate Maintenance was made after Venter. 
and fo fraudulent and void againſt the Husband's Cre- 
ditors, aa not bought with the 
Money ſaved out of N Maintenance. 1 


0 | „ 


In Grid e 


* » - pt 
24 * ? F 
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For the Deſendant /twas infiſted;; that tho — 
neat Marriage, yet it was in Purſuance of 4 
Bond given by the Husband before Marriage ; that upon 
exectiting ſuch Settlement; the Bond was ddlivered up 
and cancelled ; and that the Settlement was recited to be 
in Purſuance of an Agreement made before Marriage 

but as to the Bond there was no poſitive Proof; it 21 


went to their Belief that there was ſuch a' one j but 


neither the Father to whom it was ſuppoſed to be made, 
nor any other could prove it directly. 

Then as to the Jewels being houghs: qut os the ſes 
parate Maintenance, that Deng but 80 J. per And. and 
the Jewels above 200 J. Value, and bought in two 


Vears after the Settlement, made it plain they could | 
irate 


not be bought with Money ſaved out of the 
Maintenance ; and as to the recital in the Settlement, 
chat it was in of an Agreement before Mar- 
riage, it was inſiſted, that if ſuch Bond had-beeri/giveny _ 
it was eaſy to have mentioned the Date and othier Par- 
ticulars of it, that if ſuch general recitals in Settlements 
made after e ſhould prevail, twould open a Wax 
to defraud all Creditors, and therefore ought” not to be 
Jak Grd Gia, beg ans a Stranger and d 
15 Cxedit T. 

| Tad, Guell Hd. des ben dacepiaienalin un} 
| only Superfluities and Ornaments to:the'Wiſez was the 
Rooks ike Lon hell ſubjected chem to the usband's' 
Debts, rather than that his Creditors ſhould Starve 
but as to ſuch ſeparate Allowance, — had 
RRS 
the Jewels were with the Money ari 

they wauld not have heen liable to — Husband's 
— ns 2 in both 
omts, to allow general recit in Settlements 
made aſter Marri Conſe- 


riage, would be of | 
quence z and that twas ſtrange, if there was ſuch'E 


* nor the Witneſs who was ſuppoſed to = 
| | 9885 8 


that neicher che Father to u am ir was ſuppoſed us b 
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it, — be able to ſwear to it, that the Paſo 790 
ſold the Jewels knew nothing of any ſeparate Mainte- 
nance, and had declared, that he trufted only the Huſ- 
band, and ſhould have taken him for his Paymaſter; 
and therefore decreed an Account to be taken of the 
Value of the Jewels, and they to be ſold to ſatisfy the 

Plaintiff, unleſs the Lady whom he believed would be 
unwilling to part with them, ſhould pay the * 

his Debt and the Colts of this Suit. i 


Caſe 3. Bird verſus Hooper. e 
4. by will & Man having ſeveral Children, makes his will, and 


2 thereby deviſes to them ſeveral Legacies, and 


Legacies, and among ſt the reſt gives his eldeſt Son 20001. Afterwards 


iv 


eideit Son the 8 ſends Ts eldeſt Son to Ttaly, and gives him 


2000 J. At- 


cerwards 400 J. and being a Merchant, makes an Entry in his 
gives tin Book on the Debtor's Side, my Son B. Debtor 400 l. then 


400 J. to go 


me, by a Codicil having taken an Account of his Eftate; and 
chant, enter finding it would not Anſwer all the Legacies, he 're- 
his Son D trenches 400 L out of each of the younger Childrens 
rerwards up- Legacies, without taking any Notice of the eldeſt Son; 


on a Calcu- 


lation of his and by his laid Codicil he mentions ſeveral Debts that 


Eſtate, and 
fading it not Were owing to him, and gives them towards 


de ne Legacies; but takes no Notice of the 400 J. Sine | 
whole, he by to his eldeſt Son, and ſoon after die. 

= raptor Seaman: ak me - r 

The Queſtion was, Whether this 400 l ſhould TOY 

dufted out of the eldeſt Son's Legacy of 20007 be ha- 

ving brought his Bill for * whole 


For the Plaintiff, as argued, char no Dedudton 
ought to be made; ho iſt, twas plain, that ſuch 


Entry had been before che of the Will, and then 
he had by his Will given 2000 J. to the Plaintiff, he 
ſnould have had it all, without any Regard to ſuch 
l ne. the! . was ande 7 the 1 1. 
1 en 04 


5 EIS 


er ͤ ͤ —— 


> 


te Teſtator being a Merchant, and keeping Books regu: 
larly for the Entry of all nge iſſued out or received 
by Way of Creditor and this Entry was only 
for a Memorandum, to fs when and to whom this 
400 l. was paid; that 'tis uſual amongſt 


Cook or Houſekeeper for the Neceſſaries of the Family, 
yet they uſually enter them Debtor ſo much,” and 
therefore this Entry is not to be regarded. | | 5 


2dly, When he afterwards ne his Codieil, he 


ſuch Perſons 
to ſet down all the Money they pay, and if to the 


thereby retrenched 400.4, out of all his other Childrens 95 


Legacies, and yet takes no Notice of this 400 J. ad- 
vanced to his eldeſt Son, which, if he had intended ſhould 
be deducted, he would have e it; beſides, he 


therein reckons up ſeveral Sums of Money that were 


due to him from ſeveral Perſons, and thereby makes an 
Eſtimate of his Eſtate; and if he had intended to in- 
clude this 400 J. he would likewiſe have taken Notice 


of that, as a Debt due to him. 1 fir tr ** #4 # 18100 


*Twas alſo further urged, that this 400 J. was ad- ; 


vanced all at once, in wk in Groſs: for the 
out his eldeſt Son in the World; that be haben ind 


ze to his Father, wherein the other Children 


ant Charge to him, that he had a ular 
Kindo for Ae and if the 400 L ſhould be de- 


ducted out of this Legacy, he would have leſs eng 


his Father's Kindneſs, than the other Children. 
The Defendants tho-Executors confeſſed Alte, and 
ſubmitted to do as the Court ſhould direct. 

The Maſter of the Rolls being only in Ooure, dead 


the; whole 2000 1. to the Plantif” and mentioned a 


Caſe of my Lord Guernſey, who married a Daughter of 
Sir Juhn — . whom he had a conſiderable For- 
tune in Land. Afterwards Sir John builds a Houſe upon 
the Land, and being a Merchant makes an Entry, Lord 
Guernſey Debtor. fo much for building the Houſe, and 
then makes his Will, and deviſes the of his. Eſtate 
r to 
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to "hs (on; and yet it was held this Honls | 


ſhould fall into the Lump of the Fortune given the 


Lady Gueruſey. — 0 Rs" 


Caſes gre 
. Jones the Sie, 
FN \HI18 was an Appeal from oaſis: clap Stiles 
_ 47 4 of the Notes, r. one a0 Point, which wes 
differs from 2 4 this: 


will ts The Plaintiff was a Relation of and OP WI We” 

Day Amburſt deceaſed, and had lived with him up- 
wards of 20 Years, Charles Amburſt in March 1902 
makes his Will, and thereby gives the Plaintiff (whoſe 


Name was chen Wetherley) 500 1. about two or three 
her Fortune, 


Months after, 
and having an Hair Trunk, wherein were ſeveral Things 


min ro 


contained in it, and delivers her the Key thereof, and 
bid the Servants take Notice, and remember it, if they 
ſhould be at any Time called upon for chat Purpoſe, 
and ſeveral Times after, as it was proved 
aſked them if they remember d the Hair Trunk, 
once took a Candle and ae they-airghe 
__— 
About e e tl be Go0- 
/ ther Will, nh e oh other Wills by 
bim at any Time made, and 
Plaintiff 1000 l. but takes no Notice ef the Out ol 
the Hair Trunk, warf Thin ia te, adden e 
Four Days after hi Desth, upon opening ce 
Drank; in the Preſence of ſeveral Relations, r 
there was found in it ſeveral Rings, Pieces of Gold, and 
eee 


{FR 6 4 1 Kitt "aA 19TE L490 
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of Value, — her, and calls up two of his 
Servants, and in their Preſence, ſays thus, 1 give to my 
Couſin Mrs. Wetherley this Hair Trunk, and all that is 


in the Cauſe 4 
and 


by that Will gives the 


nA As as 7 1 


& aan 


that to her; whereupo 


E FOE — | N 


n. 


© The now Plaintiff Mrs. Jones brought her. Bll for 
the 1000 L and for this 500 J. Tally, and had a De- 
cree for the 10004. but by Reaſon of the Parliament 
ſitting; the other Point, as to the Tally, was heard be- 
fore the Maſter of the Rolls, and he. likewiſe decreed 
a this Appeal was brought : Twas 


proved for the Appellant, that the Trunk was never re. 
moved from the Place where it ſtood at firſt, that Mr. 
| Amburſt gave out the Order from Time to Time for 
renewing of the Intereſt os ths Tully, and received 
it himſelf. 
— upon for the Appollicis; er hs. 
Teſtator having given her 500 J. by his firſt Will, tho 
he aſterwards declared his Intention to make it up 
10004 and accordingly gave her the Trunk, and all 
that was in it; there was but a Donatio cauſ Morris, 
that it was in 6 waited on the 
Death of the Teſtator, and was ambulatory and open 
till that Time. oy 4 
That by his revoking all former Wills, this Donation; 
TS a Will, and not to receive 
till his Death, was revoked likewiſe; 
chat howeves, if it were not, yet his Intention appears 
ing by the firſt Will, and the ſubſequent Donation to 
| be her but 1000 J. that the 1000 given by the 
Will ſhould be taken in ce and Satisfaction 
thereof; that if a Man gives Bond for the Payment of 
a Sum of Money to another, and after, 12 
pres the ſume Perſon's Legacy of as'g ? 
lue, that ſhall be taken to be in Satisfactio 
a Fortiori, in this Caſe, where 'twas only a Gife that 
was voluntary, and not to take Effect till his Death. 
Beſides, twas urged, that the Plaintiff ought to have 
ap Aragon = rg ry Ne, Time of 
That twas probable, that if the Teſtator had ins 


n 1000 be 
, would 


— 
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would have ratified it by. "his Will, or at leaſt — 
taken ſome Notice of it, and that being in the Na- 


mn nn 


Creditors. 


the Decree may be reverſed. 


On the other Side, 'twas argued much Low: the 


Proof of the Teftator's Kindneſs to the Plaintiff; that 

the Reaſon he gave no more than 1000 J. by his Wall, 
was, becauſe he had given his own Siſters no more, that 
he intended to leave the Plaintiff in ſuch a Condition as 


to be able to keep a Servant after his Death, Nc. that 


they had proved the Gift of this Hair Trunk by two Sers 
vants, = his delivery of the Key; that he afterwards 
refuſed to take the Key, telling her twas her own, that 
if this Tally did not belong — the Plaintiff, the Gift 
would be of little Value; 3 — he never would * 
uſed ſo much Solemnity in the giving of it to her, if 

there had been nothing in it; that twas ſtrange he 
ſhould call up two of his Servants,” and ſo often aſk 


them, if they remembred it, if he had given her nothing 


but an old Hair Trunk. p 

Then as to the Donatio cauſa Mortis, reed, 
twas not to take Effect till his Death; b ee 
happened, it took EffeA, ab initio, from the Donation 
made, that the Revocation of all former Wills could 
not revoke that, and cited Bratton and Fuſtinian's Inſti- 
tutes of the ſeveral Sorts. of Donations, 
that by them it appear red, ſuch Donation had no Depen- 
dance on the Will, that if the Donor died firſt, twas 
an abſolute Gift; but if the Donee died firſt, then in · 


deed it was to return back to the Donor, and not to 


go to the Executors or Repreſentatives of the Donee, 
that this Tally ſhould be preſumed to be in the Trunk 
at that Time, and to uk "5g the Plaintiff put it in 


* 


— The Creditors likewiſe had brought 2 Croſs Bill, for 
Satisfaction of their Debts; and therefore "ewas eye 


Cauſa Mortis, 


ld F - Y ” AY pp 4 0 A a a 8 * 


after, vil be ©o pale 2 — 4 


had provid 


Score was, its being there when the Trunk was 


k + 4 A a a 
In Cari Tu Pare 5 | 


which: is a : Prefiimapelonr againſt 'Law and- Equity, and d 
Ty it lay on the other ee was: put 
in after. 
That the taking u. Notice e of cis Tall in Fr will 
was an Argument, not upon it as an 
Naur. of his Eſtate, but given away before, that hs 
of the Trunk this Tally, was found in it, and 
ſeveral Relations and others preſent, were then ſa - 
tisfied of the Plaintiff's Right thereto 3 however, they 
had been adviſed ſince, _ e it wWas n 
Decree might be aſſirmed. 
Fe Lord Chancellor ſaid, you agree, that a | Danni caoſa 
Norris, is a Gift in Preſenti, to take Effect in Futuro, 
after the Party's Death, as a Will, and that it is revokable 
during his Life, as 2 Will IP and ſo it differs in no- 
1 a Will, for tis not à preſent Subſtantive 
Gift; and therefore he thought that: this Caſe conſiſted 
but of two Points. 
1f}, Whether there be ſafficient Rridance to prove, 
Cat was in the Trunk at the Time of the 
Gi | 
 _2dly, Whether this Will were note Run it. 
As to the iſt, he premiſed, that theſe Sorts of Dona- 
tions, eſpecially Re they were of the ſame Kind with 
what was given by the Will, ought to be fully proved in 
all their Circumſtances; ; otheranſa they were not to be 
countenanced, becauſe it would open a os to —_— 
and Fraud greater than the Statutes alr in Force, 
Jef againſt : That here, the Plaintiff had not 
proved by any one Witneſs, that this Tally was in the 
Trunk at the Time of the Gift; that if it had been ſo, 
ſurely the Teſtator would then, or when he had Occa- 
N ſo often aſter, have told the Witneſſes of it, that 
o 198" cham tis ns 8 
Truak, and not mention the 'Tally, which was the prin- 
cipal Thing in it ; that all the Plamtiff proved upon this 


which was three Years after the Gift, and four 85 8 


2 &. — 1 i 


aficr the Tellators Death, chat he ſoc ee cis 
Frauds, and therefore might preſume them, Nom gas. 
proved iin Contrary: 

As to the 2d Point, Whether the Will were ae Ane. 
vocation; he ſaid, it could not be properly called a Re- 
vocation ; but the 19001. therein given ſhould be look d 
upon as a Satisfaction of the 500 J. given her by the 
firſt Will, and the 500 J. Tally after that: One cannot 
be ſaid to revoke a Debt by his Will; but yet he may 
_ fatisfy it, by giving a Legacy of equal Value, and ſince 
he had revoked all former Wills, this tooo J. pol ers | 
faction equivalent to a Revocation, and muſt go in Re- 
compence of the 1000 J. he had before intended her, 
fince ſhe could not prove he intended it otherwiſe ; for 
if ſhe _ then the grow. am" muſt hare 
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— wn, and 1 to go to > the — makes 
a Settlement of his Eſtate on four Truſtees, w 

he limits to them a Term of 1000 Tears out of part 
of his Eſtate, ——— that they ſhould out of the 
Rents, Iſſues, and Proſits, raiſe 
during her Life 1804. 
continue beyond Sea; and 100 J. 
war, for her Maintenance, till 
If of his Eta, or much 
bis Daughter's Portion, to be paid her within three 
Months after her M 6 eed in th 


if he ſhould fo long the 
Aun. fd then 


Perſon 


pay to his wife — * 


Truſtees. 


- 


NN ny 


Dy Tom. F Maß 1710. 


27 ee 


much 2 by 1o fo great a "2 Portion, and that he would 
leave ſome Thing for himſelf 3 in Caſe Things ſhould prove 


Croſs; therefore directs, that if ſhe married a Perſon 


or Trade, and of a good Eſtate, 
have 2900 L. raiſe preſently, and. the 


pp of his Fſape after his Death, 
ke up her Fortune in the whole about 


5000 . bor if ſhe de otherwiſe, he would not 


give her a Farthing, and named one John Vaughan, with 


whom he forbids her marrying, calling him a ſorry, im- 
pertinent Fellow, and N 3 that if ſhe 


married with him, or any ſu ch, the fhoul have nothing. 
The Plaintiff was a Gentleman of 7 or 800 /. per 


Ann. and ſomewhat related to the Family, and went to 
the Coach with Sir Edward, and he then expreſſed great 


| Kindneſs for him, and deſtred him to take Curg of his 


[ou 


Daughter ; ſome Time after Sir Edward was gone, the 


tiff mabes his Addreſſes to the Daughter, who was 
about 35 Vears of Age, and marries her, N 


a without Iſſue, 


ward himſelf might have Aron and that they 


Deed by him in his own Power, he 


Thereupon the Plaintiff brought his Bill in this Court | 
againſt the Truſtees, and others, to haye the Portion of 
5000 L raiſed and paid to him, he having taken out 
Letters of Adminiſtration to her; but Sir Edward! Li · 
tleton being then living, and not r 
Suit, the Cauſe went off for that Reaſon! th 
And now. Sir Edward being dead, the aufe was 

brought on again againſt th Truften. 9183161 v1; 

For the Defendants, | bwas inſiſted, e e 
ſtructions were in the Nature of a Letter of Attorney 
to the Truſtees, and impowered them to Act as Sir Ed- 
ſtood in 

is. Place; and therefore, tho he had made ſuch a Pro- 

n for his Daughter, yet it was meerly voluntary; 

and 10 he had not gon ae ot. dut Had kept che 
might have eufttelled 
it at Pleaſure ; "that theſe Inſtuctions were a Kind of 


ans * ee wh no expreſs 
I | Power 


an 2 ee 1 


Power of Revocation, that the "Tame Power he himſelf 
would have had, was by this Letter transferred to the 
Truſtees; and therefote the Plaintiff. eg to have ap- 
_ plied to * for their Conſent. Fit 4k 15 
That Sir Edward. deſiring him to take fois of his 45 
Daughter, was a kind of Guardianſhip delegated to him, 
and could not be intended as any Bncouragement for 
him to marry her; and a, Guarkaw' marrying his Ward, 
is always looked. upon 2352 breach of Tuff; beſides, 
the Plane had — 4 no Settlement on ber, and Sir 


Edwards Circumſtances are very much altered; he ws 


indebted in conſiderable Sums of Money to the Eaſt-· India 
Company, and others, which it was feared his Eſtate 
| would not be ſufficient to anſwer; that theſe Inſtruc- 


tions ought to be allowed to explain his Intent; and if A Man Pur- 
a Man Purchaſes an Eſtate by a Particular, but in the Etare by a 


Conveyance itſelf leaves out ſeveral of the Parcels, this * * 
Court will ſet i it aſide. — 9 ag 


of the Land is left out, Equity will ſet it alide. 


My Loed Keeper was very unwilling to ſuffer the 
Inſtructions to be wig ſaying, ſurely they can be no 
controul of the Deed, eſpecially, being made a Month 
after the Deed was executed, and cited a Caſe of Cla. 
vering and Clavering to that Purpoſe, and ſaid, it would 
be — to break through all Settlements, if ſuch In- 
ſtructions or Memorandums ſhould be allowed to ex- 
plain or alter them; that the Plaintiff was a Gentleman 
of a conſiderable Eſtate, and if the Wife had ſurvived, 
ſhe would have been intitled to Dower out of his Eſtate, 
_ tho' no Settlement had been made; that as to Creditors, 
this Deed would be voluntary ; but they were not hurt 
by this Decree, having no Bill to ſet it afide, that at pre- 
| ſent he could make no other Decree, but that the whole 
5000 J. ſhall be raiſed and paid t to the Plaintiff, with 
Intereſt, from three Months after the Marriage ; but it 
being the Heirs at Law, would not r allow the 
Plaintiff any Coll {4 


Be 


4 
: 


* 
r 
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20 . Fats Be verſus Gorges. 
Truſtees in a N-this d m Lord Keeper declared his Opinion 
| CT clearly to be, 4 if Truftees in a Settlement to 


Leman en ſupport — Remainders, join with the Tenant 
joining with for Life in any Conveyance to diſtro this Contingent 
forLifein Remainders before they come in eſſe, that this was a 
ande char wn Breach of Truſt in them, and | he ſhould make 
Lale no ſcrple to ſet alide the Conveyance. Th OO re 


are guilty of a Breach of Truſt, and Equity will ſet it aſide. 
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Crosby verſus Jonathan Mida ti, 
1 biſon & all * K 1 


Bond for * was Sele 0 
[+ Defendant Jonathan and bis Br 


* #7 * 
* . 0 A 1 4 7 o 7 
4.5 . * L 5 14 a 3 * 


Bi 


3 tif $6. * 
ad dvd. by the Th | 


* 


whom he was to be bound; bat Colliſor, who de the 0 B, 


Bond, left out 3 8 Name. Thomas and the Plain- 
tiff had ſcveral 


a Ship, whi 


| | ot inſert 
chat ſold his Part to one By ü n 
— — on, 3 We he * 

ve freſu Securi wh c to; E Mlitake, 
gy ES ben, SR" rg mk gy lg i 


e HA 

In May 22 the N came to jpg Defendant 
Jonathan, and having folded down:\the. > ſhewed , . 
him che Con ition, wich his Hand and Seal, and demanded _ — 
che. Money; ar freſh, Security... which be geld . m 


| | ee 
proppſed Mr. Rycocks,., who. demanding. a Fight of ch 
Bond, found the Niliake, and diſſuaded the Deſendant 


from entring into the new;| Bonds, Mr. Ace eee, | 755 19s 
adviſing him, that the Bond was void againſt him. 10.) ee 


1 5/16 v9v | 
Mak: kk: ay 8 Unit node 1 W wil 6k wig 


i TT 


py og "+ Term. 7 Hill 1710. 


. 
1 che Plaintiff exhibits his Bill to be re- 

lieved againſt the Fraud in Colliſoy, and to have a Per- 
formance of the Defenddht nat hans laſt Agreement. 

Mr. Vernon for the Plaintiff inſiſted, they were proper 
in a Court ef Equ _—_ be relieved againſt an Accident, 
or/Fraiid, 4nd ff here Have been ftcquept Inffabces of 
Relief in fach Caſes as this. 

Mr. Dobyns for the Defendant inſilled, that the party | 
was never bound, had committed no Fraud, but on the 
contrary was circumvented into the laſt Agreement, for 
had he known that his Name was not in the Bond, he 
never would have. treated, and urged the preſumption 
that it was paid, and the Staleneſs of the Demand; if 
a Man-makes a voluntary Deed, or Gift, in Writing, which 
is not effectual, —— 3 will not aſſiſt; and they 

have not Prone refuſed to lend Thowas the 

Money, unleſh 12 * would become bound for 
it, nor any Treary thereon, nor Money Lent, nor any 
Demand or Intereſt paid in 49 Years; and that would 
bs ſufficient Tirtie to ground a Preſum mption of Payment, 
een a 4 a Fit, if the Parties had been able, and we 
prove the Dealings of Thomas with the Plaintiff almoſt 
ever fine. (8 2 a 2 a 

Lord Neeper. 'Your Difatich will not prevai „ fer his 

| Hand and Leal is füfident Evidence for Equity to relieve 
- againſt, J muſt Decree it againſt you upon the firſt Agree- 
ment; but ſince 49 Years'is not a 4 ſuffelent Time to 
a ground a Preſumption in , as you would have, 

Jou may take an Iſſue, and try LE or Non-Pay- 
ment next 


FY +4* . f 
Wi 


| Caſe 238. |, Kerbe verſus s He, 1 21 


9 F 
2 A . age of his Eftate, and 
A Creditor beenme indebred 2. in 601. and then 


= convey'd te Meer another Defendant in Truft, to pay 

ry the Debt enen ee end chen all his ocher Debts in 
| — Con- Dili 226076 e 
RN ode Des, alt ms hap 2. ; 


| 5 on, Gris 


: Avcrae : ; then Streater tendred the 
| pagee, which he refuſed, and a 


Purchaſe Money; prefetred their Bull 
gagees, and Hayward to red eern. 
My Lord Keeper ordered, that the Plaintiffs ſhould 
redeem Hayward's Mortgage, and dedu& their Coſts out 


of the Mortgage Money, 1 0 that the Judgment ſhould 


paid but in Proportion; for tho? ard had a 
Title at Law, and it was Jirffiſted, - that chis Judgment 
would affect the reſulting Equity in Beeehing, if chere 
was more than ſufficient to pay his Debts 3 and none of 


the Creditors of Beeching were made Parties to the Suit; 
thought, that the Conveyance mad 


yet my Lord Keeper 
for the Payment of all Beeching's Debts was a i 9 
ſideration, and that being Prior to the Jud 


fi t Judgment could not affect ei ne ao wo 

tho” no Creditors of Besching were made Partics, 7 Lesern 

might be brought in before the Maſter. 5 n 
4 13 ; TL 5 ? 4 2 C37 11%, Bi 641 oF 1 ee 


» * 
. : 
7 1 3. 9 


' 4 15 
l 1 * 4 
18 ? 


to the Mort. 
aſſigned the 
Mortgage to Hayward, and then Hayward A Judg- 
ment againſt Beeching on his Bond of 60 J. and then 
| Streatet Told to the Plaintiffs, who not having paid their 


n che Mort 
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Termine o Paſ che, , 
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1 Conia CaxctiLars. 
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Caſe 239. gh 2 Meredith verſus nm. 


Where the N this Caſe. the main Queſtion was, Whether 4 
= inp Tur Wife's Portion of 1250 J. charged by Will on ſuch 
* i on Lands, purſuant to a Power in a Settlement, ſhould go 

purſuant eros to the Adminiſtratrix of the Wife, as a choſe in Action, 
— or to the Plaintiff, who was Wat me of the Huſ- 
| go ro the band, they being both dead, and the Money not yet 
> raiſed, 


not to the Adminiſtrator of the Wiſe; tho' the Husband and Wife are both dead, and the Portia 
not raiſed. 


As to which, the Caſe was, dat one John Mun, 0 
the Marriage of his Son William, ſettles ſeveral 7 am on 
that Marriage, with a Power for John, by Writing or 
Will, to charge the Lands with 2000 J. for ſuch Uſes 
as be ſhould think fit, and after John by Will reciting 
this Power, charges the ſaid Lands with Arby to his 
two Daughters Dorothy and Barbara, and directs that 

his Son William ſhould within two Months after his 
Death give them Security for 1000 J. apiece, being the 

2000 J. he had a Power to charge; and if he ſhould re- 

fuſe ſo to do, then he made Dorothy and Barbara Co- 
Executors with William, and likewiſe gave to his {aid 
2 two 


— 250k apiece, | s the Gid 280 
and dies. 
William gives his toro flees Bond: fr hither Piirtithady 
Barbara Intermarries with one Richard Middleton; and 
on the Marriage Treaty, Articles were entred into, 
whereby Richard agreed to clear his Eſtate, og; 70 l. 
per Ann. of the Incumbrances that were then upon it, 
within ſix Months after the M ſhould be had: 
and for every 1000 J. he ſhould receive of Barbard's 
Portion, to ſettle 10 J. per Ann: on her for her Jointure 
for Life, and to ſettle Lands on the firſt and other Sons 
cf that Marriage. Barbara was no Party, at leaſt never 
| ſealed theſe Articles; the Marriage takes Effect; Barbara 
dies within fix Months, without Iſſue; Richard, on a ſe- 
.cond Marriage with one Dorothy Pedell, who had a Por- 
tion of 1600 J. in Truſtees Hands; by Articles agrees to 
lay out the 12 50 l. he was intitled unto, in Right of his 
ben Wife ; and this 1600 l. when received, in the Pur- 
chaſe of Links, to be ſettled on Dorothy for a Jointure, 
and for a Proviſion for the Iſſue of that Marriage, which 
iage after takes Effect; then Richard dies before he 
had got in either of the Portions, the Plaintiff his 
Siſter takes out Adminiſtration to hun, and Intermarries 
with the Plaintiff Meredith, then comes to an Agreement 
with Dorothy, whereby ſhe was to retain the 1600 . 
her own Portion, and to releaſe all her Right and Title 
to the 1250 |, or to any Settlement to be made on her 
_ therewith, and this is reduced into Writing, and exe- 


|  cuted; the Defendant took out Adminiſtration to Barbara; 


and againſt him and John the Grandſon and Heir of — 
Jobs | }Wynn, who had the Land by Deſcent, ſubject to 
raiſe this 1250 J. was this Bill W! to n that 
portion raiſed and paid. 

My Lord Keeper decretd it acto ;oply; — the 
Huſband in this Caſe was a Purchaſor of the Wife's 
Portion, by his Agreement; to  diſincumber his own 
Eftate, ſettle a Jointure on her, wherein he heyy 
N ſo far, as to ſell 1771 his — in Order 

d L to 


- 


5 
do diſcharge the xeſt; and the Death of the Wife withs 


out Iſſue within the ſix 32 e e coy A 
Settlement putſuant to the Articles; ſo that he having 
done all in his Power, and being guilty of no Default, 
ought not to turn to his Prejadice 3 and the Plaintiff 
having now taken Adminiſtration to him; ſtands in his 
Place, and muſt have the Benefit thereof; beſides, upom 
his ſecond Marriage with Dorothy Pedell, he aQually 
agreed, in Conſideration of her Portion to lay out thus 


came intitled to this Money, as a Purchaſor, for a va- 
luable Conſideration ;z. and when ſhe, after her Husband's 
Death, choſe to have her own 1600 J. which belonged 
to the Plaintiff as Adminiſtratrix to the Huſband; and 
the Plaintiff agreed to it, by this the Plaintiff likewiſe 


became a Purchaſor of the 1250 l. for 1600 J. the 


2 Vern. 401. 


Where a De- 


viſe ſnall be a 
Satisfaction 
for what is 
due to the 


Deviſee. 


conſented to give up to the Widow, and therefore de- 
creed an Account to be taken of the Perſonal Eſtate of 
John the Grandfather, and what that fell ſhort to be 
made up out of the Real Eſtate come to the Defendant's 
Hands ; and if any Real Charges were paid out of the 
Perſonal Eftate, the Plaintiff to ſtand in their Place 
for a Satisfaction of this 1250 J. out of the Lands, to 
make ſo much as the Perſonal Eſtate remainining ſhould 
fall ſhort to pay. . eee 
Note, A Caſe of Burnet and Kinaſton was cited, where 
a voluntary Diſpoſition by the Husband of his Wite's 
Fortune, before it was got in, being ſecured by Mort- | 
gages, Bonds, Wc. ſhould not bind the Wife, or her 
Repreſentatives after his Death; but here the Husband 
was a Purchaſor thereof for a valuable Conſideration. - 
Another Point of this Caſe was, that Serjeant Owen 
Wynn had by his Will given to Barbara 100 l. as a 
Legacy, and another Perſon had likewiſe by his Will 
given her a Legacy of 50/7. and of both theſe Wills, 
John the Father of Barbara was Executor, and whether 
the 1250 J. given by the Father ſhould go in Satisfaction 
of theſe two Legacies of 100 and 50 was A 
„ | | | | t 


In Curia Gancellarie. 


ITY 


Ir was argued by Mr. Vernon, and ſo reſolved by the 
Court, without much Oppolition on the other Side, 


that this could not be taten to be in Recompence or 


Satisfaction of thoſe two Legacies, becauſe there was no 
Legacy given particularly to Barbara; but the 27 
y tb his 


he had à Power of charging, vas given ect 


Barbara's two Legacies, ſhe would not have an l 


Share of the 2000 J. ſince thereby ſhe would loſe the 


other two Legacies given her by the other Perſons, and 
his giving the 2000 J. to his two Daughters, equally 
ſhows that he intended to make no Differehce” between 
them as to the Shares they were to take; | 


* * 
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In B CANCELLARIE, | 


Hyde verſus Hyde. 


N this Caſe no Diſpute was made, but that an In- 
make a Will fant Male of 14 Years, and a Female of 12 Years, 
nab fate at might make a Will of the Perſonal Eſtate; 3 and it was 
1% ſaid to be ſo agreed by my Lord Keeper Wright, in a 
Caſe of Sharp verſus Sharp, wherein they followed the 

2 Med. 315- Rule of the Civil Law of Fuſtinian, as at thoſe Ages 
oy might conſent to Marriage. 


\ 


Caſe 241. Tones verſus Weſtcomb. 


31 OR. 1711. | ö 
HIS was a Caſe wherein my Lord Keeper took 
Time to conſider, before he would y his Judg- 
ment, and was this. 

A Man poſleſſed of a long Term for Years by his 

A. deviſed a 
Tam er Will deviſed it to his Wife for Life, and after her Death 
Years ous. to the Child, ſhe was then enfient with; and if ſuch 
and after her Child died before it came to the Age of 21, then he 


2 to the 


the deviſed one third Part of the {aid Term to his Wife, 


ſent withs 1 


Child died before 21, then he deviſed one third Part of the aid Tem to his Wife, whom he made 
Executrix ; the Wife not being enflent at the Time of the Deviſe held, 1ſt. That the Deviſe to ber 

was good tho* the Contingency never happened. 2dly, That ſhe ſhould have the undiſpoſed 
Surp DF che Pat BR ed as te On Conn of Aba | | 


* 


L 


* 
15 * F 


Tr Ps Cancellaria, © \ 


— — — * 


thirds to other Perſons, and made his Wife Executrix of 
his Will, and died. 

This All uns brought seit be by de um of 
mae the Teſtator, to have an Account and Diſtribu- 
. the gn: of enn not deviſed by his 
Wi ff 
1 And two Queſtions n fy Whnkir die Det 

viſe to the Wife of one third Part of the Term were 
good, becauſe it happened ſhe was not then enfient at all, 
— ſo the Contingency upon which ch Deriſe to ber 
was to take Place, never happened. 5 
The other Queſtion was, Whether this Term being 
Part of the Perſonal Eſtate, and expreſly deviſed to her 
for Life, with ſuch other Contingent Intereſt on the 
Death of the ſuppoſed enfient Child before 21, ſhould 
ſhut her out from the — of the Perſonal Eſtate; 
which to her as Executrix, and ſo the Sur- 
plus go in a Courſe of Adminiſtration, to be diſtributed 
amongſt the Plaintiffs as next of Kin, 

As to the firſt Point, my Lond Lee, gon debe 
his Opinion, that tho' the Wife was not /enfient ar the 
Time of the Will, yet the Deviſe to her of ſuch third 
Part of the Term, — good. 

And as to the other Point, diſmiſs'd he Plai ntiff's Bill; 
and ſo let in the Executrix to the Sur plus of the Per- 
ſonal Eſtate, er ee u the Deviſ to her of Part 
as e N 


© Staphton wick Chah e o 245 


N chis Cale it was urged by Council at che 5 XZ”. 


Legacy be de- Int Infant paya- 


and agreed by the Court, that if a Leg 


viſed to one generally — de we able at the Age val at e 
of 21 Tears, or any Sou Legatee the der of 21, 
before that Age; yet TR ig uch an Intereſt lt fied in veſted, that 

M m m m 1 the Exeton 


bas as the Infant, tho? he dies before that Age; otherwiſe if deviſed t6 one a1 2x, or if, or 
waen he fall een the Age of 21. 


1 
Eres . 


OS. 


3 — — —— 
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the Legatee, that his Executors or Adminiſtrators may 
Sue for and Recover it, and with this agrees the Law 
of the Spiritual Court, as was reported by Dr. Awbery, 
1 Leon;:177. Godb, 182. for this is debitum in preſenti, 
tho ſolvendum in futuro; but if a Legacy be deviſed to 
one at 21, or if, or when he ſhall attain the Age of 21 
Years,. and the Legatee dies before that Age, in this 
Caſe the Legacy is lapſed, and ſhall not go to his Exe- 


cutors or Adminiſtrators. 


Alegzer But if in that Caſe: the Teſtator had added, that in 


lam s the mean Time, or until the Legatee attains that Age, 
carry Intereſt that he ſhall have Intereſt for the ſaid Legacy at ſuch a 


at a certain 


Rate, veſtsin Rate, from the Time of his the Teſtator's Deceaſe, this 


po ohio Fx ſubſequent Clauſe explains the Intent of the Teſtator, 


— enorre” ſo as to make the Legacy, which was the Principal; an 


Intereſt veſted, which ſhall go to his Executors or Ad- 
miniſtrators, tho the Legatee die before that Age, be- 
cauſe, if the Principal were not due preſently upon the 
Teſtator's Deceaſe, there could no Intereſt acrue to 
the Legatee at that Time; and this has been ſettled in 
Cloberies Caſe, 2 Vent. and in Yates verſus Fettiplace, and 
ſeveral other Caſes in this Court. | | 


Bur a Legacy But if ſuch Portion were to ariſe out of Lands 5 


be raiſe . Wig" | 
out of a Real Or a Term for Years, tho* it were limited to the _ 


Term or generally to be paid, or payable at ſuch an Age, t 
Years ſhall for the Benefit of the Heir the Portion ſhould ſink, 


ſink in the 


Inheritance. and not go to the Repreſentatives of the Party ſo dying. 


The Maſter of the Rolls ſaid, the Proviſion for Payment 
of Intereſt in the mean Time, where the Legacy was 
150 given generally at, or if, or when the Party ſhould attain 
uch an Age, that that ſhould make it an Intereſt veſted 
- preſently, was an Alteration of the Law from what it 
was held in Co. Lit. 292, when he read that (which 
was 50: Years ago) tho' the Reaſon of the Law as then 
taken, was becauſe there was no ſuch additional Clauſe 

to explain it. he 1 15 


2 uus 
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Tlicue Maſon having purchaſed a Leaſe to her and A kene ” 
her Heirs, 424.50 three Lives, from the Archbiſhop Church Leaſe 
of | Canterbury, died, leaving Mary” her Daughter and ter tics fo 


Heir, an Infant; two of the Lives being dead, and the at- fes 


Survivor in Years, the Guardians of the Infant out of ring an I 
the Profits of that Eſtate; take a new Leaſe from the he, two of 

Archbiſhop, to the Infant and her Heirs, during three the Ibn 
other Lives, or during the Life of the ſurviving Ceſtui Guardian 6. 
que Vie, and two others, and then the Infant dies with- Leaſe, this is 
out Iſſue; and the Queſtion was, Whether this ſhould quiiion, 
go to the Heirs of the Part of the Father, or to the 224,944.92 


Heirs of the Part of the Mother. RY r 
was argued; that it ſhould go to the Heirs'of the © 
part of the Mother, being a renewal only of the old © 
Leaſe, and under the old Truſt ; and if the Infant Heir 
had died without Iſſue before renewal, living the ſurviving 
Ceſtui que Vie, there had been no Queſtion of it, and ſo 
ought this new Leaſe, being renewed out of the Profits? 
of the ald l, e en 
But it was anſwered and reſolved by the Maſter of the 
Rolls, that this new Leaſe was a new Acquiſition, and 
veſted in the Daughter as a Purchaſor, and therefore 
ſhould go to the Heirs of the Part of the Father, the 
renewal by the Archbiſbop being Gratuitous and Spon - 
taneous, and they differenced this Caſe from à Copy- 
hold; for there the Lord is only a Truſtee for the Heir, 
and his Admittance of him, tho it be Original, yet is 
only in Virtue of the Truſt repoſed in him by Law for 
that Purpoſe, and it was decreed accordingly. © 
Note, My Lord Keeper coming into Court, and being 
aſked his Opinion in it, ſaid, he was of the ſame Opi- 
nion to prevent a rehearing. Md es 


W z 1 ö a CE ai . 8 13 


234 


—_— 7 *. 


| Intereſt in them. 


: , 


Ter mino ; J Hillari 11 ? 


1711. 


In Sa CaNckLLARIE. 


; "_ + Greenhill verſus Greenbil & al. 


2 Vern. 679. 


A de x. FT HIs Cauſe came on upon an Appeal 4 a 


1 Pecree made by my Lord Chancellor Cowper, and 


bir de (OP Caſe upon opening appeared to be this, one Greenbill 


_ of Jun deſired Mr. Tvung to purchaſe an Effate for him of 
Articles for about 10 or 12000 J. Value, in ſuch a Place, and Mr. 
a an Fita, Tung meeting with an Eſtate, which he — would 
an of which anſwer Expectation, agreed for the Purchaſe of it; and 


mary Lands thereupon by Articles dated 1oth April 1706, between 


. the Vendors and their Wives of the one Part, and Young 


Money on 
ite Michaelmas following, and to execute ſufficient Convey- 
when Con- ances thereof, and Tung Covenants to pay the e- 


10 be ere. Money at Michaelmas, when Poſſeſſion was delivered. 


cuted, and 
Foſſeſſion given in June before, A. made his Will, and thereby deviſed all his Perſonal Eſtate to be 
ſold, and the Money to be laid out in the Purchaſe of Lands to be ſertled on J. S. and deviſes 


20 him likewiſe all his Lands of Inheritance, having no others than ys on 1h og to be 2 


A. died after Conveyance executed, but without — new Publication he WI the 
by chi Heede and no Surreade neceſlry of te Cuſtomary Lands, 4, 1 nn 


In 
Eſtate was purchaſed, makes his Will, and thereby de- 
viſes all his Perſonal Eftate to be ſold, and the Money 


2 ro 


of the other, the Vendors agree to deliver Poſſeſſion at 


Fune afterwards, Mr. Greenhill, for hve this 


to "be 2 out in —— — ang is Gnas, ah 
together with bis Freehold Eſtate, on the Plaintiffs ; and in 
another Part of bis Will deviſed: all his Lands of Inhe- 
ritance to the Plaintiffs, and their Heirs: At Micbaelmas 
following Poſſeſſion was accordingly delivered to Towng, 
and the Maney. paid, but Conveyances were not executed 
till about a Year after; then Greenhill dies without Pub- 
lication of bis Will, and the Plaintiffs brought this Bill 
againſt Toung and the Heir at Law, to have Conveyances 
executed to them purſuant: to the Deviſe : Some Part of 
the Eſtate was Cuſtomary, and lay in Cornwall, and 
the Cuſtom there, a Surrender to 2 Uſe of his Wi 
r pals ſuch Lands, tho otherwiſe they 
ed by Leaſe and Releaſe, as Lands at Common Law, 
and ſo were not Copyhold. The Defendant Toung by his 
Anſwer confeſſed the Truſt, and the Queſtion upon this 
Caſe was, Whether this Will was 2 the 
Truſt of theſe Lands, and my Re OE 
decreed it was. 

But now it was argued by Sir Joſeph, gl and Me 
How, that this Decree ought to'be reverſed: They took 
Diſtindion between an Agreement for the immedi 
Purchaſe of Lands, and ſuch Agreement for the — 
Purchaſe thereof, as this was, they agreed, that if the 
Articles had been for the . . Purchaſe, of theſe 


wE —— ci. 


1322. 
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out of the 
not have the Lands, they would loſe both Money and 


the — given, or the Statute a acknowledged; 2 yet 
the Conuzee of the Judgment or — has no ſuch 
Intereſt as he can deviſe before Execution aCually 


taken out. 


It was likewile u urg ed, 4 cheſs Cuſtotiary Lands 
could not paſs by the | Will for want of a SurrendinPro- 
ious thereto. 

But it was argued on the other Side by Mr. Solicitor. 
General and Mr. Vernon, in Support of the Decree, that 
theſe Lands were bound immediately from the Execu- | 
tion of che Articles; that the Poſſeſſion not e r 
delivered till a date Time, made no Difference in 
that if Mr. Oreenbill had died before Michaelmas, »the 
Equity would have deſcended to his Heir, and chat the 
Heir N have . a Bill againſt Mr. Greenbillis 
Executors to the Payment of the Purchaſe Money 
l Eftate ; that in this Caſe the 

was bound: — the Oordnant, and if the Plaintiffs ſhould 


Lands tody for if the Money had been at —5 that 
would have paſſed = this Will to the Plaintiffs ; 'but 
now that bei by the Covenant, if they cannot 
have the Lands, they muſt loſe both; that this Caſe'was 
quite different from the Caſe of Bunter and Cook, | be- 
cauſe here the Lands were immediately bound by the 
Articles, and were in Equity as much 1 6 
mn been immediately let into Poſſeſſion. 

And a8 to the Cuſtomary Lands, — 
wi; ; for even in Caſe of Copyhold, tho“ to paſs 
che! Lands themlelves e Surrender to the Uſe oo 
Will might be neceſſary; yet che Cyſtui que Tha/?: 
mute ws ſuch Surrender, he had * abe 
Lands, and if Copyhold Lands were in Mortgage, yet 
the Mortgagor might deviſe the Equity of Redemption 
without” arry Surrender, ſor he had no Eſtate in them 
whereof to 2 . and for this Fbint the 
E Win up- : Jerks EUR 977 9 0 
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Decree, he = bt ſuch future — deviſcable, 
as well as if it Fad been in Poſſeſſion, and that the 

Lands and Money were mutually bound by the Articles, 

and that the Heir might have compelled the Executors 

to have paid this Money in Caſe chere had been no Will, 

and therefore affirmed the Decree. | #1 

_ Note, It did not appear in 2 * that the Teſta- 

7 "had any other Eſtate of Freehold or Inheritance, 
and e the Deviſe in ſuch Manner ſufficient to ar 
n e e ſo as * rag an 


 Giths verſus Barnadiſton. | "7 e | Caſe. 245 


N this Caſe it was held clearly, and decreed, chat agg. 

Deviſe of a.Perſonal Eſtate to one and his Iſſue, or xn! one 

to one, and if he die without Iſſue, Remainder over to th 0nd bis Lite, 
another, that the Deviſe over is void, and the whole if be ai: 


Interoft veſted in the Gr Deviſce, ſo 2s to be falle 1b Hats 


his Debts ; and: Mr. Vernon ſaid, the Reaſon that a Deviſſ ow, tek 
over of ſuch Perſonal Eſtate upon a Life barely was void. 
good, was, becaule.in Conſtruclion of this Court, the 

lirſt Deviſee had but the: Uk of en not the intire 
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Cuworth verſus. | Branguin, & a Execs 246. 
„ 76d eee of Henry Derby. 


4 having a Debr of zol oving 0 him from the art 


for their e Din 
had been exhibited 3 next of 
Tas as w the Surphas, 


ere denied A Ran | 
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And now the Plaintiff” brought this Bill gin the 
— Executor, for an Account of the Perſonal Eftate, 
and that he might have the Surplus to himſelf, upon 
Pretence/that the Teſtator having given the other Exc- 
cutor theſe Specifick Legacies intended him no more, and 
therefore, that the whole Surplus would belong to'him. 
For the Defendant it was inſiſted, that the Plaintiff 

-was a meer Stranger, and the Defendant a near Rela- | 
tion of the Teſtator, that he gave him theſe Legacies | 
only that he might in all Events be ſure of ſome Thing, 
that he took theſe Legacies in another Capacity than 
Executor, and therefore they could not exclude him of 
his Share of the Surplus, which the Law caſt upon him 
as Executor. 

My Lord Keeper was clear of this Opinion, and ſaid, 
it was much greater Queſtion with him, Whether this 
- Deviſe of particular Legacies to one Executor, ſhould 
not exclude both from any Share of the Surplus, "becauſe 
both came in but in Repreſentation ''of the Teſtator, 
and made but as one Perſon ; and therefore ſuppoſe the 
' Defendant had been made ſole Executor, he made it a 

great Queſtion, Whether this Loguey* ſhould not bave 
— him from the ; indeed the Reaſon urged 
againſt it is, that if no uch Legacy had beep thipas, 
he would have come in for the .r and therefore 
his giving him a Part only, ought not to exclude him 
from the Reſidue, which without any ſuch Deviſe of 
Part, the Law would have thrown upon him; but the 
Caſe of Foſter and Munt ſettled this long ſince, and 
though that Caſe has now of late efiny Favep| the 
Caſe of the Dutcheſs of Beaufort, and in Littlebury's 

Caſe, both in the Houſe of Peers; yet they were, be- 
_ cauſe the Legacy given to the Executor was no beneſi- 
cial Legacy; and fo a Caſe of one Atkinſon at the Rolls, 
that 10, given to an Executor for Mourning, "was no 
| beneficial Legacy, ſo as to eaters him from the Sur- 
us becauſe nee was 2 ae go. "ik 
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ſuch an Occaſion, but this * here was 4 nch 


ö cs one. 
But this not being the Point in Queſtion; he made 


no Decree concerning it, but decreed the Executors 
© ſhould come in equally for their Share of the Sur plus 
of the Perſonal Eſtate, notwithſtanding theſe Specific 


_ Legacies to one Executor. 
Note, If the Law be as has been lately held, this 


ſeems no Contradiction to Foſter and Munt's Caſe, which 
was decreed only on the Fraud in the ary as ck 


Lord Gurnſey declared. 


3 


Povey verſus en Aniburſt & KY 
1 N this Caſe one Selby, Uncle to the Defendant's Wiſe, 


had by his Will given her 1000 J. Legacy, whilſt ſhe 


lived ſole; afterwards, on a Treaty of Marriage with the 
Defendant, it was agreed by Articles, that 700 J. of this 
Legacy ſhould be applied towards Payment of his Debts, 


after the Marriage the Defendant, without his Wife, 


aſſigns the remaining 300 /. to the Plaintiffs, who were 
Creditors likewiſe ; and they brought this Bill againſt 
the Defendant and his Wife, and the Executors of Selby, 


to have a Satisfaction of their Debts out of the remain- 


ing 300 J. and it was decreed, that an Account ſhould 
be taken, and upon the Plain ifs proving themſelves Real 
Creditors, and that the Aſſignment was bona fide, they 
were to have a Satisfaction accordingly, and the Reſidue, 
if any, of the 300 4 was to be put out for the Bene · 
25 of the Wife. 8 e 


Caſe 247. 


| Whithill Tools Phelps. Ef e 248, 


I: E Caſe upon opening appeared to be 0 one 
Mary Phelps, Widow of Charles Phelps, having a a Coulider 


conſiderable Foe and ſeveral regs © on n Treaty 
67 +12 Bo 001) 55 
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for a ſecond Marriage with one John Whithill, agreed he 


ſhould only have 600 J. of her Fortune, and the Reſidue 


to be ſettled for her ſeparate Uſe, and after her Death 


for the Benefit of her Children, and accordingly an In- 


denture was prepared and executed before Marriage, 
whereby ſhe, with his Aſſent, aſſigns over her Fortune to 
Truſtees in Truſt, that ſhe ſhould receive the Profits of 
it for her own ſeparate Uſe, during her Life, and after 
her Death, that the ſame ſhould go and be divided equally 
amongſt her Children; and Whithill, in Conſideration of 


the ſaid intended Marriage, and Marriage Portion of 


600 J. makes a Settlement on her, and at the End of the 
Deed covenants, that if the ſaid Mary ſhould ſurvive 
him, then his Executors or Adminiſtrators ſhould pay 
and deliver to the ſaid Mary 600 l. out of his Perſonal 
Eſtate : The Marriage takes Effect, Whithill dies without 
Iſſue in 1709, and about a Year after Mary makes her 
Will, and the Defendant her Son Executor, and dies; the 
Defendant likewiſe obtained Adminiſtration to Whithill 
the Husband ; but that was afterwards revoked. and 
granted to the Plaintiff his Mother, who brought this 


Bill for an Account and Diſtribution of the Inteſtate 


Whithil's Eſtate. The Defendant by his Anſwer inſiſted, 
that Whithill was a Freeman of London, and therefore 


on his Death the Widow was intitled to the 600 l. in 


the firſt Place, purſuant to the Marriage Agreement, 


and to à full Majety of the remaining Perſonal Eſtate, 
as his Widow by the Cuſtom of London, and to a 


Moiety of the remaining Moiety, by the Statute of 
Diſtributions, and now ſhe being dead, the Defendant, 
as her Executor ſtood in her Place, and had the ſame 
Right as ſhe herſelf hd. 
It was argued for the Plaintiff, that this 600 l. which 
the Husband had covenanted, ſhould be paid her by his 
Executors in Caſe ſhe ſurvived, muſt be taken to be in 


Satisfaction of her Cuſtomary Part, tho there were no 


Words to that Purpoſe; that this was a compounding 
for ſuch Cuſtomary Part, and being before Marriage, o 


In Curia Cancellaria. 
che Cuſtom of the City bound ber from pops 
any more; that in this Caſe ſhe had waived any Right 
under the Cuſtom, by making this particular Proviſion 
before Hand, and Mr. Vernon cited a Caſe of Lee and 
Pett, decreed by my Lord Chancellor Cowper, where a 
Man and a Woman before Marriage agreed by Articles 
to ſettle 2000 l. each upon themſelves and their Iſſue, 
and a Covenant from the intended Husband, that if the 
Wife ſurvived, ſhe ſhould have 2000 l. to be at her own 
diſpoſal, the Wife ſurvived, and the Husband being a 
Freeman, this. 2000 J. was decreed to be not 2 in 
Satisfaction of, or as a Compoſition for her Cuſto 

Part by the Cuſtom of London; but alſo to exclude her 
from any Share upon the Statute of Diſtributions, the 
Husband there dying Inteſtate; and that this Cauſe ſtood 
now in the Paper to be reheard, and though, perhaps, 
the Court might not go quite ſo far now, yet cer- 


M27 


tainly it ought to exclude her from any Cuſtomary * 


Part. 


On the other Side it was endeavoured to diſtigguiſh | 


ay Caſe from that which was cited, that here it was 


_— her 2 J. back again; that this could r 


E Perles 


Share ſhe might be intitled to of her 
Eſtate, for then it ought to harr 


come out f the Husband's Perſonal Eſtate; but here 1 0 


was only giving her back her own again. 


My Lord Keeper decreed it to be in SatisfaRtion of 


ber Cuſtomary Fart, and took Notice, that the Deed 
Was 3 e in Conſideration of the Marriage 


and Marriage Portion, ſo that he was abſolute Maſter f 


that 6004. and therefore it muſt be locked upon to 
come out of bis Perſonal Eſtate; but as to a Moiety of 
the other Mojety upon the Statute: of | Diſtributions, 
there was no Queſtion made of it, but that the Widow 
2 be intinjed thereto,” and an nk was decreed 
according 

rams 7 the other Mojery which LEE 10 ae 
1 the ane of London gies no Di rections 


where 


—— 


38 „ MELT... 
where there are no Children, and therefore, that is 
wholly under the Direction of the Statute of Diſtribu- 
tions; but the Cuſtom of the Province of Tork ex. 
tends to give ſuch Moiety to the next of Kin to the 
Inteſtate. "3. „„ e 
And in the principal Caſe the Maſter of the Rolls 
was of the ſame Opinion, and took Notice, that the 
Deed was expreſly mentioned to be made between the 
Parties, Citizens of London; 10 that the Cuſtom of 
London might well be ſuppoſed to be in their View; 
and therefore this Compounding for 600 J. in all Events, 
exempted her out of the Reaſon of the Cuſtom, which 
was to provide for thoſe who would be otherwiſe left 
without any Proviſion, and here ſhe would not Truſt 
to any to the Cuſtomary Proviſion, and therefore ought 
to have no Benefit of it. e e en 


Ln n verſus Commiſſary Hyde'& Ux. 


1 


Wik maß be PON a Motion for diſcharging of the Defen- 
proceeded a- dant's Wife, who was taken up on an Attach- 


dur ber Huf: ment for not appearing, and anſwering the Plaintiff's 
being 2 le. Bill, the Caſe appeared to be this: The Defendant's Wife 
able by the being a Widow, and having a conſiderable Fortune, upon 
the Court. the Defendant's Application to her in Way of Marriage, 


a Settlement was made and executed, and the Marriage 
took Effect. 3} i | 
Some Time after, the' Defendant being very much in 
Debt, was arreſted, and the Creditors were going on to 
take out Execution, and ſeize his Goods; but to prevent 
that, the Wife gave a Note, that if they would diſ- 
charge the Adtion (which was for 2000 J) ſhe would 
pay the Debt out of her own ſeparate Eſtate, and 'ac- 
cordingly the Action was diſcbarged. 
But ſhe afterwards refuſing, to make good her Aprec- 
ment, this Bill was brought to enforce an Execution 
thereof, „ e ee TS EO ORG 
175 on 0 
The 
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The Bill was brought ag ainft the Husband and Wife, 
anden Sneha 
upon the Wife at her Houſe, but the Husband could 
not be found; after which, neither the Husband nor 
ſt 


Wife appearing, an Attachment was taken out 
both, and the Husband ſtill keeping out of the Way, 
the Wife was upon the Attachment. | 
And — moved to be diſe Wine AG 
davite, that her Husband was actually gone to Rotteruam 
in Holland, before the filing of the Bill; and therefore 
the Proceſs againſt 
r, and that ſhe ought to be. diſcharged, aud it was 
4, thet.ag Law-dibe odald:be /ind :ding againſt 
the Wife withour her Husband, and elagt Equity followed 
the Law in this Particular. 


Onkbs schen ids in uus fuid; dint b 


to be conſidered in this Caſe as 'a Feme Covert; that ſhe 


having an Eſtate ſettled on her before Marriage for her 


ſeparate Uſe, this made her as a Feme Sole, and a ſepa- 
rate Perſon from her Husband, and therefore her A 
ment was binding upon her; char they had dons all 
could to bring in the Husband; 
Party in the Bill, taken/ out a Subpane 
his Wife, and for not appearing, chen had taken out an 
Attachment likewiſe a againft both; that if they could 


her without her n was irre- 


they had made bim 4 
againſt him and 
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not in this Caſe d cho d th Ne, 


this Court woul 2 and it would be v 
for any Man to ſertle ell his Eftate upon 
then get out of the Way, and ſo bid or rh 
Cos and Sir Jeb Jh! ſaid, - was a So: 
ot à very t Man, boni Judicis 
Gm, acl to extend the off uſtice 
further than uſual”. when otherwiſe there would be a 
Failure of Juſtice, was the Duty of every Court. 
That in ſome Caſes a Woman may 
Husband, and was more common than for a 


* f 


Wife a this Court to ſue, even her Husband, and 


therefore ſurely in this Caſe the Plaintiffs ought not to 


Pppp .... 


his Wife = 


without her 
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nt, by her ſend- 
ing her Husband abroad, and cited a Caſe of Dubois 
and Domie, 110 this Purpoſe. i n Wl 3112 

But my Lord Kecper ſeemed to be of Opinion, e 
the Procels in this Caſe without the Husband was itre- 
gular, and that they ought to ſtay till the Husband's 
Return, when they might renew the Proceſs againſt 
both, to which it was anſwered, ſuppoſe the Husband 
never Return, muſt they then be totally 
Benefit of this Agreement? Upon which my Lord Keeper 
ſaid, he would aſk the Maſter of the e 
and be governed by that. 

eee the Maſter of the Abe fine! Care, 
as of ' Qpinivn, that ' thei Proceſs in this /Caſe 
without the Husband was regular, 
was joined in the Suit: only for Conformity, and ſaid, a 
Wimat by hev Mexriage dil ——-— — 
Diſcretion, bus rather improved it by het Husband's reach: 


unband' ſhall be chargeable, and lad, tho Practice of 
this Court had been conſtantly fo, upon 
ſendant prayed. Time till the firſt Day * of next Term to 
put in her Anſwer, and on * her A ner 
with the Regiſtrr, and paying Cofts of the Motion, 
it was granted, and ſha to be diſcharged out of t 
| Note, Mr. Hoem in this Caſd urge, 
dant augut not to beckeard:itd! move- for her Diſcharge; 
becauſe ſhe' nat having appeared by heriClerk in Court, 
was not at all in Out, hut a perfect Stranger, and 
thexefora: could not ragularly mabe ma" lieatiom by 
her Council till ſhe:had brought” herſal 
by - ,direQting bes: Cletle to enter am nce for her; 
but of this no Notice was taken either byithe Court or 
Council on the other Sides: x al. i) Srl nt jet 
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deprived of the 


„that the Husband 


ing and cited Moor verſus Huſſey,- Hob: 95%; where ſereral 
Caſes are cited, wherein a Feme Covert: without her 


which, tha De- 


that the Defen - 


into Court 
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EE PlntiPy Bil b 
: and-Cofts taxed to 1604, a 
Ant bien to pay thoſe Coſts, and rage 
an Artachmeng, upon which Ardehment this 8 
Leiceſter, to whom it was' directed, bock Ball and 
turned 4 Cæpi 61. Hi aut? id ane e ok to 
And now upen chi Ritarcs'a cen Un made f d Pury. 
for a Meſiinger: "iti the Plaintiff, and it was 
urged -Coultſs of the Couit, that a Meſſenge 
ſhould: go in all Caſes uheré the Sheriff takes Hall, whef 
the Party is not bailable, 48 ih this-Caſe he js not, and 
the rather, fof that in di Cle the Bail Bond” was taken 
of: 2 Mernber of wenne | whoni, the Nin 
ment being now fitting, 
and one Hauinss Cue was cited, 
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A Edwards verſus Fabien. 
4 HE Caſe was ſhortly this, a Man having a Mort- 
Mortgage for gage for Years, makes his Will, and thereby de- 


bs ny viſes all his Perſonal, Eftate, of what 8 loever, to 
— = his Executors, in Truſt, for the Payment of his 
_ nal Eftate and aſterwards deviſes the Reſidue and Overplus of ba 


to his two 


Daughters, ſaid Perſonal Eſtate to his two Daughters, * to be 
Aiden 'be- divided between them, and dies. 


tween them; 


after the Devrs paid, the Daughters Purchaſe the Equity of Redemption and Inheritance of the 
| nforrgaged Premiſſes to them. 7 7 An this „ Tenancy in Common, and not a Join- 


enancy. 


The Debes being ſatisfy'd, the Daughters contract 


with the Ts for the Purchaſe of the Equity of 


Redemption, and Inheritance of the mortgaged Premiſſes 


5 * to them and their Heirs, and Articles are executed 4 


both Sides accordingly, and a Bill brought by the Dau 
ters for a Specifick Execution of t e Articles, and 


33 
ET * 
4 > 


2 4 . Decree, obtained for, that Purpoſe; then one of the 
ughters makes her Will, and thereby deviſes her 


i Share, and Intereſt in the ſaid Premiſſes, to the 

Plaintiff, who brought this Bill to be relieved. againſt 

ee e proceedings of the other Daughter, who claimed 
the whole Inheritance by Survivorſnip, as a Jointenancy, 
and had ejected the Plaintiff; and the Queſtion wat, 
Whether. this Purchaſe of the Inheritance. were 4 Join- 
tenancy, or a Tenancy in Common. 
Ibe Maſter of the Ralls decreed it to be a Tenancy 
in Common, for ſo was the Mortgage deviſed; to the 
two Daughters, whereon this Purcha _ of the Equity 
of Redemption and Inheritance was founded, and there- 
Hog they horn ſcyeral and e — as Tenants 
in the Mortg 
— for the Purchaſe o 2 quir 2 0 B emption 
and Inheritance, ſhould have that in the ſame Manner, 
_ 1 the Deviſe good. 
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HE Caſe 2s appeared upon the Pleadings as this geg 

William Sbotholt on his Marriage with Alice, the gg, * 
— 6k of one Mr. Riſton, gave a Bond of 600 l. to « Warrant of 
the {aid Mr. Niſton, with a; Warrant of Attorney, tO ber 
confeſs Judgment thereon, and this Judgment Was a 
feazanced on Payment of 300 „ ww fl, in Cafe ſhe zu: on 


Payment of 


ſurvived her Husband. n 
acre Ker e hy pg Ht of io . 
Afterwards, about the Year 1906, the Plaintiff agreed 
| a William Shotbols for the Purchaſe of | his whole 
Eſtate for 900 l. whereof. 700 J. was to be paid down, 
and in Regard the ſaid Eſtate was ſubject to an n 
of 201. E during the Life of a certain Perſon, 
it was agreed, that the Plaintiff ſhould retain the other 
200 L in his Hands, to indemnify himſelf againſt the 
ſaid Annuity, and that after the Purchaſe compleated; 
he ſhould convey back the Eſtate for a Term for Tears, 
redeemable on his Payment of the ſaid 200 1. and Ins 
racks after the falling in of the ſaid Annuit . 
Accordingly William Shotbolt and Alice his Wife by In 
denture of Leaſe and Releaſe, and Fine, convey = 
Eſtate to the Plaintiff and his Heirs, and the Wife at 
the ſame Time delivered up the Bond to be cancelled. | 
Soon after the executing of theſe Deeds and Fine, in 
Regard William Shotbolt was indebted to his Brother Bat- 
talion Shotbolt, in the Sum of 200 l. and upwards, it 
was agreed, that for ſecuring that Sum, the Plaintiff | 
ſhould Mortgage the ſaid Eſtate to the ſaid Batralion, 
redeemable on his Payment of the ſaid 200 J. and In- 
_ and accordingly the Plaintiff executed a Leaſe of. 
wherein reciting the Annuity of 201. 
| NN and the Judgment to Riſto ; and that for in- 
hn or him againſt choſe two Sums, it was agreed 
upon, | his Purchaſe, that he ſhould retain 200 J. in his 
iii nl 
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Hands; therefore he, by the Direction of William Shot- 


bolt Mortgages the Premiſſes to Battalion for à Term 


of Years, redeemable on nent of the ſaid 200 L 
and Intereſt, - 

William dies, * Aer Rixvives him, and Riſton * 
Goes in the Judgment being likewiſe dead, ſhe takes 
out Adminiſtration to him, and now would extend this 


Judgment upon the Plaintiffs Eſtate. Battalion Shotbolt, 


the 6363 retended, that he only had a Title to 


2 . the 200 J. eus by the Mortgage, and the Plaintiff 


brought an Ejectment, and recovered at Law, upon 
bringing his Money into Court, the Annuitant being 
dead, and be now likewiſe brought this Bill, that on 
Payment of the 200 J. to ſuch of the Defendants as 


had a Right to receive the fame, he =—_— redeem and 


be let into the Poſſeſſion of the Eſtate. 

The Defendant Alice by her Anſwer inſiſted, that the 
200 J. belonged to her by Virtue of her Judgment, 
which was prior to the Defendant Battalion's Mortgage, 
and that this 200 J. was all ſhe would be able to bet 
for the 300 7. that Judgment was given to ſecure, 

The Defendant Battalion inſiſted, that the 200 J. be. 


Beer to him as a Creditor, by Virtue of the Mortgage, 


and that Alice's Title was extinguiſhed by the Fine. 

It was agreed on all Hands, that the Plaintiff ought 
to redeem on Payment of the 200 J. only, but whe- 
ther Alice or Battalion had a Right to receive it, was the 


 Queftion, and therefore this Bill was in the Nature of 


an interpleading Bill, that t t ſettle the Right 
between chernſelves, and 0 50 waere his Money co. a 
wrong Hand. . - 
For the Defendant Alice it was inſiſted, that this 
300 l. was all the Proviſion ſhe had, that it was ex- 


preſly taken Notice of in the Mortgage, and the retain- 


that in 


ing of the 200 l. was a Security, as * ag 


Caſe ſhe ſhould ſurvive, as againſt the Annuity ; thae 


ſhe ſurviving - her Husband, 9 having taken out Ad- 


nne. to her Father the Conulee, and the Judg- 
1 ment 
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Pr 


ment being prior to the Mortgage, had now u legal Title 


to lay on her; Judgment, and that a Court of Equity 
But for the Defendant Batralion Shorbolk, it was in- 
ſiſted, that Alice joining in the Fine with her Husband, 
this had extinguiſhed all her Right by Virtue: of the 
| 1 that if ſhe herſelf had been Conuſee, there 
ad been no Queſtion of it; for tho a Releaſe by a 
Conuſee of all his Right to the Land of the Conuſor 
will not wy Bar, ba prevent his' taking ont Execution 
after, yet ſuch Right may certainly be extinguiſhed; - 
that as ſuch Bk would have barred the Conuzee him- 
ſelf, ſo her joining will in Equity defeat the Jatereſt of 
her Truſtee 3 that upon the Fine, ſhe was examined and 
conſented to part with all her Intereſt in the Land; and 
if ſhe ſhould be allowed by this Judgment to take back 
again any Right to the Land, this would be to derogate 
from her own Grant. | be 
They 2 indeed, that her joining in the Leaſe 
and Releaſe, would not extinguiſh her Intereſt in the 
judgment; but the Fine wherein ſhe joined, carried 
away all her Right and Intereſt in the Land; that at the 
Levying of the Fine ſhe delivered up the Bond, and tho 
that neither would not be ſufficient to bar her without 
the Fine, yet it was an Argument, that ſhe relinquiſhed 
her Security; that the Reaſon of 2 Notice of the 


n Mortgage was, becauſe that was ſtill 
ſtanding out as a legal Lien upon the Land; that her 


Father being then dead, and ſhe not having taken out Ad- 
miniſtration to him, it was proper for the Purchaſor to 
ſecure himſelf, as far as he could againſt it; that if it 
had been intended the Security for 300 J. ſhould have 
continued, the Purchaſor would have retained 300 l. in 
his Hands for the Purpoſe, and that 200 J. only being 
_ retained, was an Argument, they never intended the 
Purchaſor ſhould be charged therewith, which was not 
an adequate Security for the 300 J. 
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"My Lord "Keeper | way clearly of this Opinion, md 


a che Plain ſhould be admitted to redeem, and 
ſhould have his Coſts, and that'the Defendant Battalion 
Shotbolt had the Right to the 200 J. as an honeſt Credi- 
tor, and decreed accordingly, and that the Defendant 
Alice ſhould: Pee Sa on to Win 


the Jud n 


uw *. - oder Tae Lord Fairfax: ay 
A Man be- | N this Caſe it was clearly agreed, that if a Huben 


fore his Mar- 


riage veſts before Marriage conv Tm his eng to Truſtees and 
Taten their Heirs, in ſuch Manner, 'as to put the legal Eſtate 
=—_— i him, tho' the Truſt be limited to him and his 


and hisHeirs, Heirs, that of this Truſt Eſtate the Wife after his Death 
20 ce Wir ſhall not be endowed, and that this Court hath never 


— yet gone ſo far as to allow her Dower in goo Caſe, 


. 
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eee 1712. 


In Con Caxcrirantt. 


 Attorny-General verſus T eee can % 


N this Caſe a Difference was taken by Mr. How, and + wb 
agreed to by the Quurt, that if a Father deviſes, Father top 
Portions to his Daughters, or younger Children, to be den, pa able 


paid or payable at their reſpective Ages of 2.1 Years, arfiuge hall. 
any other Time certain, without making any Proviſion n h 
for their Maintenance in the mean .I'ime;, 3 that Death, till 1 
in this Caſe they ſhall have Intereſt for their Portions, he made de 
from his Death, till paid; | becauſe the Father was ob- | nay boon 
lged to have provided for them, if he had lired. dei. 

rer nas, wha ———ů 2 
But if ſuch Portions: had been deviſed to them by a 
Stranger to be paid, or payable at ſuch an Age, in this 
Caſe their Portions. ſhould not carry Intereſt, in the 
mean Time, | becauſe he being a uz. 1 was under no 
ſuch Obligation to provide for them, and a Caſe of 


Brewin and Brewin, e to hare en cal in. 
like Manner, 1 L 10 1b ban 1 tr 
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| Caſe 253. Eure verſus Howard 


the 8 and upon reading of ſeveral . appeared 
to be this. 


rermine the to one Iler and Broadſtreet, and their Heirs, to the Uſe 
Lie, and Re- of himſelf for Life, and after, to ſuch Uſes, Intents, 


Conſolidate. 
two or more credible Witneſſes during his natural Life, 


direct and appoint, and for want of ſuch Direction and 
Appointment in mw for him and his oy, and a Fine 
was levy'd accordingly 


one Winifred, with whom he had Iſſue Robert his Son, 
and the faid Robert the Father being ſeiſed in Right of 


Winifred his Wife of other Lands ar Inheritance, they 


duly levy'd thereupon, grant and convey theſe Lands 
Father, during his Life, and after to Winifred during 


the Heirs Male of his iſſuing, Remainder to the 
Uſe of the Right Heirs "= the Survivor of them, the 
faid Robert the Father, and Winifred his Wife, for ever. 
Afterwards upon the Marriage of Robert the Son with 
Mary-Anne his Wife, one of the Defendants, by Inden- 
tures of | Leaſe and Releaſe, 9 and 10 July 1698, be- 
tween Robert Howard the Father, and Winifred his Wife, 
aud Robert their 8on of the firſt Part, Anne Broad ſerect, 


in the Deed of 1677, of the ſecond Part, Mary-4nne 
mal of the third Part, and others of the fourth and 


tween 


"HI 8 Cauſe came on to be heard, by Conſent; 
upon Bill and Anſwer, only for the Opinion of 


Where, the | Robert Howard ſeiſed of an Eſtate of Inheritance, by 
meinden ge- Indenture, in 1677, covenants to levy a Fine thereof, 


1 and Purpoſes, as he ſhould, by any Deed or Writing, 


Perſon ſhall under his Hand and Seal, executed in the Preſence of 


Afterwards the 15 nd intermarrying with 


by Indentures of Leaſe and Releaſe, in 1690, and Fine 
to Truſtees and their Heirs, to the Uſe of Robert the 
her Life, Remainder _ the Uſe of Robert the Son, and 


Daughter and Heir of Broadſtreet the ſurviving Truſtee 


Part, „% intended be - 


I _ — 8 ; | 


tween Robert the Son, and Mar- Anne Walf, jc pry 
|  4o00 l. Portion, and other Gonſiderations, Robert the 
Father, and Winifred his Wife, and Robert their Son; 
grant Releaſe, and convey ſeveral Lands, Tenements, 
and Hereditaments therein particularly mentioned, (being 
as 7 thoſe whereof Robert the F 2 was at firſt ſeiſed 
Right of Winifred his Wife, as others, whereof he 
was why, ſeiſed) in Fee to Truſtees and their Heirs, to 
the Uſes following, viz. as to part to the Uſe of Robert 
the Father for 99 Years, if he ſhould ſo long live, Re- 
mainder to Truſtees and their Heirs, during his Life to 
ſupport Contingent Remainders, — to the Uſe 
of Winifred for Life, Remainder to Robert the Son for 
99 Years, if he ſhould ſo long live, Remainder to Truſtees 
during his Life, to ſupport Contingent Remainders; and 
as to the other Part, to the Uſe of Robert the Father, 
and Winifred his Wife, for their Lives, and the Life of 
the longer Liver of them, Remainder to Robert the Son 
for 99 Years, if he ſhould ſo long live, Remainder to 
Truſtees and their Heirs, during. his Life, to ſupport 
Contingent Remainders, as to other Part to 
Robert the Son in Poſſeſſion for 99 Years, if he ſhould 
ſo long live, Remainder to Truſtees during his Lift, to 
ſupport Contingent Remainders; Remainder to Marys. 
Anne for her Lite, for her Jointure, Remainder of the 
whole; and as the ſeveral Eſtates before limited ſhould 
reſpectively determine to the firſt 8on of 2 the Son, 
on the Body, of g. ee e of the 
Heirs Male of the Body of ſuch lawfully iſſu⸗ 
ing, and ſo to the N and other Sons in like 23 
Remainder to the Heirs Male of 3 Remaindet 
to the Right Heirs of Robert the Father, for euet. 
Robert the Father covenants, that he and Winifred bis 
Wife would levy a Fine of all che ſaid Liinds 28 the 
2 and by the fame Indenrure, 
Anne Broad ſtreet, tion of Nobert the Father, 
= Releaſes conveys, and he ratifies and con- 


all the Lands by the Deed of 1697» —_— 
er 
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| Het und! Broadſtreet, and their Heirs, to the Uſe * 
| — the Father, for 99 Years, if he ſhould ſo long 
live, Remainder to Truſtees during his Life, to ſup- 


port Contingent Remainders, with other Remainders 
over, R — to the Right Heirs of Robert the Fa- 
ther, for ever, a Fine was accordingly levy'd, and the 
Marriage took Effect, and they bad Iſſue William a Son, 
and Winifred a Da ughter, then Winifred the Mother dies, 


and afterwards Robert the Son dies without other Iſſue. 


fred her Daughter, Charles and Richard Baggot, and others, 


Executrix, 


Robert the Father the 15th of January 1706, makes 


bis Will, and thereby deviſes all his Manors, Lands, 
Tenements, and Hereditaments, in Poſſeſſion, Reverſion, 

Remainder, or in Expectancy, whatſoever, to Charks 
Baggot and Richard Baggot, and others, and their Heirs 
in Truſt, by Sale or Mortgage, to raiſe ſo-much as would 
be ſufficient to pay his Debts, and the Legacics thereby 


given, and gives ſeveral Legacies to the Amount of 


3000 l. and upwards, and makes Mary his then Wife 


dies conſiderably indebted. 6185 
Some Time after his Death, William the Grandſon dies 


without Hue, and now this Bill was brou ght by the 
Creditors and Legatees of Robert the Grandfather, a- 


gainft Mary his Executrix, Mary-Anne Howard and Mini- 


to have a Satisfaction of their Debts and Wenn pure 
ſuant to the Will of old Robert. 

The Defendant Mary-Anne Howard ſets out the Inden- 
tures of the gth and 1oth of 'Fuly 1698, and infiſts in 


Behalf of Winifred her Daughter, that the Remainder of 


all that was thereby limited to Robert the Father for 99 
Years, with Remainder to his Right Heirs, veſted in 
Winifred her Daughter, as Heir to William her Brother, 
as a C nt Remainder by Purchaſe, and o not 
ſubject to Robert the Fathers Diſpoſal by Will; and 
whether they were, or how many, and which of them 
een — See 


' N 34118 
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9 e mu far as 


Doerr 


"Firſt, ' As to. the Lands — — Father 
for Life, with the laſt Remainder thereof to his own 
Right Heirs, there was little or no Queſtion made of it; 
but that it was the old Reverſion in Fee in him, and 
liable to be diſpoſed of, as he thought fit; 
bug) an to tab other limited to him for 99 Lears only, 
with ſuch Remainder to his Right Heirs; there was very 
ſolemn Arguments how far he had a Power over Wh: 
and this was divided into three Points. 
1/3; Whether of 'thaſe Lands not compriſed_- in > his 
Deed of 1677, and whereof he was ſeiſed in Fee in 
Poſſeſſion, at the Time of the Marriage Settlement upon 
his Son, Remainder to his Right Heirs, ſhould be looked: 
N as his old Reverſion, and 1 under his mn af 
deviſing. ails 0 Lon 
Whether of the Lands c c ne in 1 Deed: 
of 1677, the Remainder to his dank Hears, ſhould 
be looked upon to be void, and the..old-Reverſion-velted- 
in himſelf, and ſo paſs by his Will.. „ e. 
zal, Whether the Remainder to the Right Heirs of 
the Survivor of the ſaid Robert and Winifred his Wife, of 
her Inheritance, limited by the Deed of 1690, were ſo 
barred or deſtroy'd by the Deeds of Leaſe and Releaſe 
of 9 and 10 Fwly' 1698, and the Fine thereupon levied 
by Robert the Father, and Winifred his Wife, as to be 
capable of being ſettled to the Uſes therein limited; and 
if fo Whether the Remainder. to the Right Heirs of 
Robert the Fatliery was do veſted: in him, an debe err 
to his Will. ui i 
As to the beſt Point, n by the An | 
and Solicitor-Gemeral, / and Mr. Lechmere, that this Re- 
mainder to the Right Heirs:of Robert the Father, was a 
Contingent Remainder, and veſted in his Right Heir by 
Purchaſe, and was not Part of the old Uſe reſulting to 
himſelf, and conſequently not liable to his Difpolition 
by will, and: therefore the Sollicitur · General ſaid, this 
Caſe differed intirely from the Caſes of Fenwick and 
—_— and Pibus and — TOY there 


|: | 


was no Dil 
his Life; and therefore it ſtill continued in him, and 
then the Remainder to his own Right Heirs, kmt and 
conſolidated; with that old Uſe; which he had not diſpoſed 


of for his Life, and conſequently his Right Hears could 


not be Purchafors ; and the Reaſon they conſtrued: the 
old Uſe to continue in him for Life, was, . becauſe it 
might happen, that all the Eſtates might determine 


during his Life, and then there would be no Perſon to 


take the Freehold whilſt he lived, becauſe he could have 


no Heirs till after his Death; and fince-it might hap- 
pen that all the Eftates might determine, and he made 


no Diſpofition of the Uſe during his Life, therefore the 
Uſe during his Life continued in him; and that upon 


Determination of the Intermediate Eſtates being united 


ind conjoined with the Remainder to his Right Hein, 
made it one conſolidated Fee in himſelf, and by Conſe- 
quence: his:Heits/muſt-take by Deſcent, and not by Pur- 
chaſe; but where the intire Uſe was | expreſly limited 
out of him, during his Life; ſo that by no Poſſibility 
the intermediate Eflute can determine during his Life, 
there the Remainder to his Right Heirs is a 
mainder, and they ſhall take 
Deſcent; and he ſaid, this Difference was taken and 
agreed to by the Court in the Caſe of Tippin and Coſor, 
4 Mod. 380, in which Caſe the Caſes of Fenwick and 


Mitford, and Pibus and Mitford were all cited; and bere 


in the principal Caſe he has limited the Uſe: during 
his Life to Truſtees, to ſupport Contingent Remainders, 
and fo has diſpoſed of the old Uſe during his Life; and 


conſequently there-can be no old Uſe remaining in him 


to unite-with the Remainder limited to his Right Heirs, 


and then they ſhall take this Remainder as Heirs by 
Purchaſe z and Mr. Lechwere Gid, be having Limited 
ungent Remmnders, the Law ſhall never againſt his own 
expreſs Limitation bring back the Uſe to him agun 
during his Life, for then it muſt take it cut of dle 

13 N | Truftees, 


nn 


tion at all made of the old Uſe during 


by Purchaſe, A 


during bis Lite: . cp 10 bovine * no 7 in Md 
during his Life, he has no Etats af of Frechold to unite 
and conſolidate with the Remainder. to his qyn Right 
Heirs, and conſequently they cannot take by Deſcent 
from him, but muſt take as Purchaſars, and then he 
had no Power to ſubject this Remainder to Dobes or 
Legacies by Will. 111 

As to che ſecond Point, Whether the Remainder - t 
his own. Right Heirs of the Lands compriſed in the 
Deed of 1577, was à void Remainder, and veſted in 
himſelf 1 of the old Uſe, this they ſaid was a 
much ſtronger Point; for beſides that, the Limitation 
to himſelf is but for 99 Years, as the former Limita - 
tions were, the legal Eſtate of this Part of the Lands 
was ſtanding out in the Truſtee, and then thore can he 
no Pretence of any reſulting Uſe. $0. him . for- his Life, 
for nothing moved from him, the whole Eſtate being in 
the Truſtee, and paſſed from him to the ſeveral Uſes; 

and therefore he being a Stranger, might well limit the 

Remainder to the Right: Heirs of old Robert, ſo as to 
make them capable of taking by Purchaſe, ſince there 
could be no Uſe remaining in him after the erden 
| when he had none before, 

It was likewiſe urged ſtrongly, chat for another zes 
ſon the Right Heirs + ſt be Purchaſors of this Part of 
the Eſtate; for by the Deed of 1677, the Uſe was limited 
to him but for Life only; and after his Death, to ſuch 
Uſes, Intents, and Purpoſes, 20 he ſhould direct or 
appoint; and for want of ſuch Appointment, to his own 
Right Heirs ; ſo that he had Time during his whole 
Life to make ſuch Appointment, and conſequently the 
Eſtate in the mean Time mult be lodged in the Traktess 

to wpply ply ſuch Appointment ; and then he having oply 
an for Life in IG Lands, could not make good 
any LT the Settlement of 1698, be- 
Re own Life; for ſuppoſe he ſhould afterwards 

ve an Appointment purſ! uant to his Power, — ; 
muſt 
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muſt have taken 'Place of is ths Settheeniens,” __ aelikied 
all thoſe Uſes, as to this! part of the Lad, becauſt he 
had power during his whole Life, to make that Appoint- 
— and conſequently during his whole Life the Eſtate 

continue in the Truſtees, ' to anſwer” and Lupply 
— power and ſo 10 Cb. 8 5, expreſs in Point. 


They urged further, that this very Settlemeft of 


1698, was an actual Appointment in Purſuance of his 
power, for the Heir of the ſurviving Truſtee was a 
Party to it, and joins in the e thoſe very Lands; 


and, tis lad, to be by the Direction and Appointment 


of Robert Howard the Father, who had ſuch Power of 


- appointing; and therefore it can be taken to be no other 


than an Appointment in Purſuance of his Power; and 
then the Eftate lodging in the Truſtees, to ſupply and 
anſwer ſuch Appointment, 'when he limits the laſt Re- 


mainder to his on Right Heirs, they muſt take by Vir- 
tue of the Appointment, and conſequently muſt rake as 


Purchaſors, becauſe the Eftate was lodged in Truſtees to 


anſwer fun Appointment, and the Father had nothing 


but the bare Power of appointing the Uſes, and ſo can 
never derive an Eſtate by Deſcent to his Heirs, when he 
had no Fee nor legal Eſtate in himſelf; but a bare 
Power of appointing the Uſes, which muſt after draw 

out the Poſſeſſion” from the "TIN or ing to le 
Uſe Ws 
As to the ird — it was ated, that ae Re- 


Ader of Minifrod's Inheritance limited to the Right 
Heirs of her and Robert her Husband, was a Contingent 


Remainder; and Nobert the Father being the Survivor, 
the ſame veſted in bis Right Heirs by Purchaſe, and con- 
ſequently not ſubject to his Diſpoſition by Will; and 
they inſiſted, that the Fine levy d | by Robert the Father 
and Winifred his Wife, in'1698, had not barred'or de- 
ſtroy'd this Contingent Remainder, becauſe of the inter- 
mediate Eſtate Tail to Robert the Son, which was ſuf- 
_—_ to n it . ny Lien r Fine r only as 4 


x4 2 


5 1 Y : 


<4 x FEY _ Grant 


1 Guriz y Cancellariz.. | I 


Grant of what they might t lawfully Grant, and did x _— 
any Ways touch or 074 this . e, TY 
On the other Side, it was argued by'Sir Thomas he, 
Serjeant Pratt, and Sir Peter King, as to the firſt f 
tat this was within the Reaſon of the Caſes of Faumint 
and Mitford, and Pibus and Mitford, and that here was a 
reſulting Uſe: to him during his Life, becauſe. it might 
bappen, that all intermediate Eſtates 


before his Death; for ſuppoſe the 1 during his 
Life, to emen, ho Contingent l ers, ſhould for- 


feit their Eſtate, and all cke other Eſtates, 'de 

what then would become of the Freehold during his 
Life, for his Heirs could not have it; and therefore he 
himſelf muſt have it, as part of the old Uſe undiſ- 
poſed of, which being conjoined with the laſt Limi- 
tation to his Right Heirs, will make an entire Fee in 
himſelf, and conſequently his: Right Heirs cannot be 


determine 


' Purchaſors, no more' thin if win men 


tion at all of the Fee. Toy Jem, CHILE 
As to the ſecond Point, it was uf That the 


ft Limitation in the Deed of 1679, being | to the 
Truſtees and their Heirs, in Truſt for Robert and. his 


Heirs, was executed to him in Poſſeſſion, as abſolutely 
as if it had been ſaid to the Uſe of him and his Heirs; 
3 the Statute makes no Difference between an Uſe 
and a Truſt, but mentions them both promilcuouſly, 
and this, upon reading the Del eel ro be ren f 

as à clear Point, rt 1 ti birth 3 at 


2dly, Adnutting it ſhould add ha fo, but. chat dhe 


legal Eſtate continued in the Truſtee; yet in à Oourt 


of Equity it muſt be looked upon, as if he himſelf had 


been in actual Poſſeſſion, and made ſuch Settlement; 
for that a Truſt in this Court was guided by the ſame 
Rules, and capable of the Came: — — 
don wm at Law, ud n Manner af Dit rencs be- 
tinte ! wid þ 
34h, Thi "il an Ace aden e ee 
Ule of him and W 
Tere always 
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"aways: wanting till it was made, and then he had nod 
Power to diſpoſe of and ſettle the Remainder of thoſe 
Lands to the Uſes in the Marriage Settlement, becauſe 


„there was no Appointment thereof before, and conſe- 
quently nothing to hinder him from diſpoling thereof, a 


be. thought fit. 
Athiy, Admitting this ee eee 1698 Would 


| a ed to be an 8 purſuant to his Pawer ; 
yet it Was: only a 


partial one, and made no Diſpoſition 
of the whole Uſe during his Life ; for if the Truſtees 


| | as ſupport, Cantingent 1 ſhould forfeit their 


Eſtate, or have joined with thoſe in Remainder in con- 


in himſelf, and conſequ 


ben their Eſtate, and then all the intermediate Eſtates 
had determined, here would have remained an indiſ- 
. poſed Uſe during his Life; for of that he has made 
no Appointment, and then that being united with the 
laſt Limitation to his. Ri 


ently his Heirs muſt have taken 
Deſcent, and not by Purchaſe, and then he had 
ood Pov over it, and ere e Oy his Will 


8. t0 21 


ILL it 38 chat this Fine 


3 Husband and Wife in 1698, deſtroy'd or gave 


away the Remainder to the Right Heirs of the Survivor 

of them, becauſe they both joined in it; and in 4. 

banys Caſe, 1 Co. it is ſaid, that a Feoffment deſtroys 

all Rights, all Titles, all Poſſibilities; both preſent and 
future; and if a Feoffment has that Force, r. more 

- has a Fine, which is of ſo much a higher Nature. 

- 24ly, That this Fine eſtops the Heir to claim this 

Eftate againſt the Fine of his Fanaber, he cannot ſay, 

: Partes Finis, Nc. but is r telly barred and 

q from claiming it. 

Za, That this was no Contingent W or if 
ir it was, yet Robert the Husband ſurviving, the Contin- 
gency was then at an End, and his Heirs muſt take it; 

but be having an Eſtate for Life therein, they could only 

take it by Deſcent, for then the whole Fee was veſted 


3 7 in 


t Heirs, od an nideriite | 


in him, and conſequently he had ** Power to ſub- 


= it my his Will to Kan tra his Debts and 


Neef 2 e 6 of 
the Judges in it; on he — — oly, that old 
Robert had Power to ſybjeQ hls Lads by Wil, as 
his old Reverſion undiſpoſed of, and at laſt laid they 
might argue to the con from Sun rift to Sun 
ſetting, would not change his Opinion. 
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Caſe 256. King verſus Withers, 

— HIS Cauſe came to be heard by Conſent, and 

to his Son, upon opening the Caſe, appeared to be this: The 
ch Defendant's Father, by his Will in Writing, duly atteſted, 


an Legacies deviſed to the Defendant (who was his Heir at Law ) 


8 his and to his Hears, all his Lands, Tenements, and Here- 
ide Ag: af ditaments in the County Berks (except ſuch and ſuch 
21, or 9%; Parts thereof) charged and chargeable with the Sum of 


riage, 


he hn 2500 li to his Daughter (ſince married to the Plaintiff) 


 mareyin the at her Age of 21 Years, or Marriage, which ſhould firſt 
her Mother, ha happen, and deviſed the excepted Lands in Truſt, to be 


without her {old for the Payment of his Debts, provided if his ſaid 


Writing, Daughter ſhould marry in the Life Time of her Mother, 
to ceaſe, and without her Conſent firſt had in Writing, then 500 /. 
oe 22 Pay. Part of the {aid 2500 J. ſhould ceaſe, and ſhould be 


towar 


ear of the applied towards Payment of his Debts charged on the 


er Wage at ſaid excepted Lands; and appoints his Wife to be 
ie. Guardian of his Daughter, and makes her Executrix 


our her 10-7 ani dies. 
dat, the whole Portion ſhall bs raiſed, — he xe the Time ofthe Marriage. 


The Daughter attains her Age of 21 Years, and after- 


wards, without the Conſent or * of her Mother, 
3 intermarries 


_ 


In 3 — IN a 


. 


intermarries with the Plaintiff, who was a —— 1 


ſome Eſtate, andl called to the Bar, hut had made no Settle» 
ment or Proviſion for his Wife; and therefore the Defen> 
dant the Heir at Law refuſed to raiſe or pay any Part of his 
Siſter's Portion, and inſiſted likewiſe, that by her Mar- 
riage, without her Mother's Conſent, 300 l. part of her 
Portion was become forfeited; whereupon the Plaintiffs 
brought this Bill to have the whole Portion raiſed and 
paid by a Sale of the Lands charged therewith... 
For the Plaintiffs, it was inkiſted, chat upon . the 
Daughter's, attaining her Age of 21 Years, the whole 
Portion became veſted in her, and that ſhe might then 
have demanded. it; and though ſhe, afterwards, married 
without her Mother's Conſent, yet that could not diveſt 
or bring back the Portion, which was before veſted and 
ron as an Intereſt in her; for; that Conſenc: in all 
Reaſon could be carried no, farther arther than, during her 
Minority, Or until ſhe attained che Ages of 21 Years, 
during which Time ſhe. was, appointed to be under the 
Tuition and Guardianſhip of hex Mother; and therefore 
ſo long it a hs ama, to me BET. 
marrying without her Mother's Conſent, but gat after; 
and tho the Words are, if ſhe marries. without, her Moe 
ther's Conſent, / during her Life; yet that muſt, be taken 
only, if her og be living during the Time ſuch Con- 
ſent was requiſite, that is, during her Minority, for which 
Time the was to be under her Mother's Guardianſhip ; 
but upon her attaining her Age of 21 Years, the Power | 
of the Mother as Guardian ceaſed, and conſequently it 
was never intended to confine her beyond, that Au to 
her Mother's Conſent in Marriage. 
That here was no Deviſe of the 300 4, over, Go | 
therefore it muſt, be taken to be pr: MATE. 


——. the Reſolution in Fry. and Porters, ; 1 Pant. anc 
W Plaintiffs ought to have, the whole 
portion ed hy 


Sale of the Lands charge therewith, 
unleſs; he Deſoden hou otherwiſe or the 
en . 
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- of the Condition will fetch it back again: our of the 


db 


at her A f 21 Fears, or 
that I 


"On che other Side it was urged for the Defondane, 


char eft dare, ejus eſt e, that a Man 
858 55 Terms and n thinks fit — 
of his Eſtate, that here he has expreſſy 


the Mother's Conſent requiſite during her Life; and to ſay, 


that the whole Portion e in the Daughter upon her 


attaining her Age of 2 1 Years, is nothing to the Purpoſe; 
for tho it did, yet, without Queſtion, the Condition 


may bring it * again, as if a Feoffment in Fee be made 


upon Condition, here the Eſtate is veſted; yet the breach 


Feoffee; and when the Deviſor has, in expreſs Words, 
reftrained her from marrying, 
Conſent," during her Life, you wont ſurely reject this 
Condition And ire her the whole Portion, without any 
Regard to her obſerving the Terms of it; beſides, here 
"a Deviſ@ over; for upon her Marriage without her 
Mother's Coda, che 500 1 is to go towards Pa 
Debrs;' in Cal?" vl the other Part of the Teſtators 
2 made liable thereto ; and tho there were no ſuch 
Deviſe over, yet the 300 L is forfeited by her Violation 
of the Condition annexed to it; and ſo it a held in 
the Caſe of Benner and Lord Suliabwry. {4 503 MB Le 
Lord Keeper. This Portion did not veſt; in the Diugh- 


ter preſently, for it is not given to her generally to be 


paid, or paya ble at fuch a Time; but given to ber, 
e; ſo that before 


nd Intereſt or Right to it veſted in op Ho but 


here ſhe has artained the Age of 21 Years; this 
à Perſonal Legacy, but is to be raiſed out of Lands, 


Ruls, that where there is no Deviſe over; that the Con- 


dition ſhall be taken only in Trrrorem, #43 deal roo 
wide, for here in is no Deriſe over j for tho it 
be to go towards Payment of Debts, yet | here appean 


to be no Creditors concerned, none that Wer er 


of _ their Debts 3 j and therefore I fhall confider” it - 


made 


without her Mother's 


. 
wy a> av ws ans fs I... 6 


and therefore muſt have the ſame Oonſideration as a 
| Deviſe of the Lands would have. And 1 think the 


* ! , * 
K 
4 Y 3... 1 . i 
— 2 * _ * 
* * 4 $ a * 
, © ra 
a F WRAY 1 


— * 


2 e . : | —— | * 


1 


* 4 — 


2s it ee n the Condition itſelf; 30 aged — 
this Caſe the e Blanik muſt have her whole __ 
for the Teſtator has appointed two Times, Marri | 
21 Tears, toientitle her to it, and which ſoever 
firſt happened, gave her a Ri ht to demand it; — 
the has attained her Age of 21, and that ſingly gives 
her à Title to it; indeed, if ſhe had married before that 
Age, ſhe muſt have had her Mother's Conſent, otherwiſe 
ſhe was to loſe 300 J. but when ſhe attains that Age, and 
marries after, her Title to the whole, which was compleat 
by her attaining that Age, is not to be impeached after, 
by ber Marriage without her Mocher a Confent 3 for, as 
her / Marriage with her Mother's Conſent, was one Title, 
ſo her attaining her Age of 21 Vears, was another, and 
which ſoever of them firſt happens, entitles her to her 
whole Portion; and ſhe having attained the Age of 21 
Years firſt, ber Title to thePartin'reſts wholly upon that; 
and therefore there muſt be a Decree for Salo of. fo much 
Und, as will: be neceſſary; for that Purpole, unleſs the 
Deſendant will otherwiſe ſecure the Payment of it; 
but the Money when raiſed muſt be brought before the 
Muaſter, till che Plaintiff ſhall: 8 {ome Sertle- 
ment upon his Wiſe, for which Purpoſe, he is likewiſe 
to bring u his Title Deeds before — LY to de 
konten be an make er l ö. Lao LATEST 
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Nin verſus Kitfwi's al. 0 = 1 Caſe 257. 


'Rancis Kitſon, Coachmaker, being a Otzen we Ages, 
Freeman of London, and ſeiſed of a good Real Real Eſtate 1 


and alſo poſſeſſed uf, and intitled to a conſiderable karge. 
Perſonal Ellars; makes his Willthe-20th of Sep. 17 1 1, Habt b 
and thereby deviſes 3 Wife, Auna Kitſon, the Plain- ie Cuche, 
tiff, for her Life, all his Lands, Tenements, and Eſtate declared in 
| whatſoever, at Ing ville. Green in the County of "Surry; ** VO 
and after her Death, he deviſes the ſame to his Nephew 
_ Edward: Kitſon of Henisy, and his Heirs for ever, and 
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* Houſe wherein I now dwell, together Dich Wh; my 7 


Stock of Timber, and other Stock, Goods, Chattele, 
Debts, and Perſonal Eſtate whatſoever; and beteten 1 
give and deviſe to my ſaid Wife 4nne Kitſon, for her 
Life, with Power for her to diſpoſe of 5004. Part thereof, 
at her Death; and after her Death, I give and deviſe all 
2 ſaid Stock, Goods, Chattels, and Perſonal Eſtate, 

except the ſaid 500 J. to and amongſt my Siſter Elizabeth 
Kitſon, Elizabeth Thorp, and ſeveral — of the Defen- 


dants; he likewiſe gives to his Wife for her Life all his 


bye Houſes in Hedge-Lane ;- and after her Death he 
gives the ſame to his ſaid Nephew Edward Kitſon; his 


Executors and Adminiſtrators; and makes his 1 Vife 


and Mr. Robins Executors; and dies. 


Mr. Robins alone proves the Will, and the Widow . 


brought this Bill againſt him, and alſo againſt the ſaid 
"Edward Kitſon, Elizabeth Kitſon, and the reſt of the 
Reſiduary Legatees, and alſo againſt one Edward Kitſon, 
who was Heir at Law to the Teſtator, to eſtabliſh"the 


Will, and to have the Lands and Eſtate of 'Inguille-Greey 
quieted to her for Life, and likewiſe the five Houſes in 


Hedge · Lans, and likewiſe to have one Moiety of the 


Perſonal Eſtate, and her Widows Chamber, as her 'own 


for ever, by. Virtue of the Cuſtom of London, as 2 
Freeman's Widow, there being no Children, and to have 
the other Moiety of the Perſonal Eſtate for Life, by 
| Virtue of the Will, and the Power of diſpoſing of 5ool. 
thereout at her Death. 
I!be Defendant Robins anſwered, and ſubmitted to do 
as the Court ſhould direccæ. 

The other Defendants wiſe ben ow iafited. 
that the Plaintiff ought to make her Election to take 
either by the Cuſtom of London, or by Will, and not 
by both, and brought a Croſs Bill for that Purpoſe, und 
to have an Account; and as to Edward Kitſon, the Bill 
was, that in Caſe the Widow ſhould elect to take by the 
Cuſtom, that he might be let into the immediate Poſſeſ- 


ſion of the Eſtate at Ing ville. Oreen, and the five Houſes | 


3 FT > 


, owe 
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in Haage Lane; — — — in Calo of ſuch - 
Election, they — Bae A N ol ber Perſonal 
Eliats: forthwith... I; 
For the Widow it was jnſſſted, 3 to ache Ellate of | 
Tabarizona at Tngville-Green, ſhe had brought the Heir 
at Law before the Court to eftabliſh the Will. againſt 
him, and alſo. againft the Deviſee in Remainder, and 
that there could be no ri to whe away her. Eſtate 
for Life in that Part of the Eſtate, being expreſly and 
ſpecifically deviſed to her for Life, and the Deriſe 
thereof collateral and enden of the Deviſe of the 
Perſonal Eſtate. 
A s to the * Eſtate, it was "IE that of 
Teſtator muſt be ſuppoſed to know, that he Wk 4 Frees 
man, and that as ſuch he had no Power at all over a 
Moiety thereof ; but. that by his Death the fame velted 
in his Widow as her own for ever, and conſequently 
when he deviſed. all his Perſonal Eſtate, that could he 
intended no more than he had a Power over, which was 
his own Moiety ; for as to the other Moiety; it was 
none of. his to diſpoſe of, nor could, he by his Will make 
better or worſe his Wife s Title thereto 3. therefore; his 
Deviſe of all his Perſonal. Eſtate muſt be meant, all he 
had a Power over, all he could give, not what the Cuſtom 
of London had already given her; and conſequently ſhe 
muſt take br on May by the Cuſtom, and the othes 
by his Will. bang 
On the —— Side it. was r "that the. hoc 
was Very. unreaſonable in her Demands, ;t at his 
Court, wherever a Perſon had a Debt owing, to him, 
the Debtor, by his Will gave my 995 Wh Was Farm 


valent to; or more than the ae 
ed to. 89 In Diſcharge. and Sariafy Aion, gf f. the. Dey 
much more in this Caſe of . 3 MAY Pie 
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by the Cuſtom: of London; that tis plain in this Caſe, 
that he intended her the Power of diſpoſing of 500 J. 
only of his Perſonal Eſtate, and no more, for he not 
only gives her no more to diſpoſe of at her Death; 3 but 
when he comes to diſpoſe of the Reſidue, takes it up 
again, and ſays, all the reſt of my Perſonal Eſtate, ex- 
cept the {aid 500 J. I give and deviſe to the Defendants, 
ſo that it is Fel he intended ſhe ſhould have Power 
to diminiſh or leſſon his Perſonal Eſtate, no more than 
that 500 I. only. 

And tho' this Deviſe 18 not debar or edu wy of 
es Cuſtomary Part, if ſhe thinks fit to elect it, yet ſhe 
ought not to take both; and of this there can be no 

Doubt, ſince the Caſe of Herow and Heron, where Sir 
70 Heron had canton'd out his Real and Perſonal Eftate 

his Wife and Children; and after his Death, 
17 Lady Heron would have had, not only what was ſo 
given ber by ber Husband, but alſo her C Part 
as a Freeman's Widow; but was decreed by my Lord 
Chancellor oper to make her Election, and that ſhe 
ought not to claim both; there was likewiſe a Caſe 
cited between Lawrence and Lawrence to the ſame Effect. 

My Lord Keeper was clearly of this Opinion, and 
Pesabes his Decree accordingly ; but held, that as to 
the Eſtate on Ingville-Green; that had no ce 
upon, or Relation to the Deviſe of the Perſonal Eſtate; 
but that notwithſtanding ſhe made her Election (as ſhe did 


in Court, to take by the Cuſtom) yet that the Deviſe of 


that A to her continued good . Liſe; tho it was 
Mr. Vernon and How, that upon | her'eleding 
to ow y the Cuſtom, the ought to have ho Benefit at 
all of the Will; but that Edward Kitſon' the Deriſee in 
Remainder ought to be let into the Poſſefion! of that 
Eftate ! telv ar. 2103008 Bort H 
"Bu is read den e bez 8185 vj he fr 
Houſes in Hedge - Lane, they being Leaſth6 
creed to come in _with the reſt . be ebe Ma 
K to be ſold, and the mT. to be guy 
2 dingly; 


hi e a "ii 


a : 


* 


eis but as to them the Court ſeems not to haves ape 
prehended the Caſe | rightly 3 yo they being exprelly 


Edward Kitſon, together with the Eſtate . — 

they ought, as it ſeems, to have gone acco 75 he 
by the Decree for Sale of them, oy Remainder to Ed- 

d, which ſurely the Court never 


ward Kirſon is deſtroy 

intended, whatever chey thought fit to do as to the 
Widow's Eftate for Life therein; and if the Eſtate fox 
Life to the Widow, | of the Lands of Inheritance, wert 


good, it ſeems ſo muſt the Deviſe of thoſe Houſes roo, 


given the Widow for Life, /and: after rope nu 


being expreſly deviſed to her before he came to the Re- 


duum, otherwile there is an Injury done to Edward Kitſon's 
Remainder therein; but this was not taken Notice of, 
or explained to the Court. 
There was another Point in this Caſe, which was 
this, Francis Kitſon about three Vears ago purchaſed the 
Remainder of a Term for 1000 Years in an Eftate at 


Egham, of one Booth, which Booth had a Decree of 


Forecloſure, againſt one Fane Reading, the Heir at Law, 


that upon Payment of 20 J. to be put out by the Senior 


Mafter of the Court of Chancery, the ſaid June Reading 
ſhould within fix Months after ſhe came of Ape, releaſe 


and convey the Inheritance, and Equity of Redemption 


to Booth, his Heirs and Aſſigns, unleſs Cauſe within fix 
Months after ſhe came of Age; this Term was aſſigned 
to the Defendant Robins, in Truſt for Mr. Kitſon, to at- 
tend the Inheritance when it ſhould be convey'd ; but 
the 20 l. was never paid, and no Conveyance as yet 


made of the Inheritance; and whether this ſhould be 


looked upon as Real or Perſonal Eſtate, was ſubmitted 
to the Court, and held, that by Reaſon of the Decree, 
and a Covenant' from Booth for that Purpoſe, it muſt be 
deemed to be an Eſtate of Inheritance, and the Widow 
muſt have it for Life ; and ſhe to pay 
the 20 l. and Edward Kitſon the Deviſee in Remainder, 
two Thirds, with Intereſt proportionably, from the Tume 
it ought to have been N Booth being become Inſolvent. 


2 


one third Part of 


on a Rehearing before Lord Chandellur 
Nurter, the Houſes in Hedge-Lane were decreed to 
Edward Kitſon after: the Widows Death, and her Repre- 
ſcntatives to be recompenced out of the Perſonal Eliate 
that is, as ſhe. enounced- the 
into the Poſſeſſion of theſs 
five Houſes immediately, and the Widow was to have a 
Moiety of the Value thereof out of the of the 
Teſtator's other Perſonal Eſtate, which belonged to his 
the Wife's removing 
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| Greenbill 0 iu. ea 25 
N this Caſe u e Rn . 
common 1 to the firſt and other Sons, 2 ago Sore 
kar was limited to Truſtees for. 00 Years, in Truſt, was 22 
2 pon Failure of Iſſue Male, to rai e with all eee LM 
Speed, out of the Rents and Profits, or by Mortgage ot Flue 
Sale, 3000 ,. for Daughters Portions, if more than one, 
to be equally divided between them; and if only one, BE. 
ſhe to have = whole . * ade paid e ba — 
Daughter or Daughters, at their r e Ages of 18 The Father 
Paus or Days of Marriage, which ſhould firſt happen, — 
after the Death of the Father or Mother; they have —.— 
Iſſue two Daughters only, and no Son, and the Farher beg . 
by his Will taking Notice of this Proviſion for his whe Pun 
' Vaughters, deviſes to them 300 J. apiece more, to be fed the Ne. 
5 at the ſame Time as their original Portions were 13 Fan 


payable; but in Caſe either of them died before the A ge of Age, Xa 
of 18 Years, then the additional Portions of $00 1. the « Father 
apiece to both was to ceaſe : The Father and Mother apiece Mok nor 
„ 26 un them or 
ſame Time; 


with their Otiginal Potions but the Eftate was deviſed to J. 3. one of debe being 
and being of the Age of 20; Held on her Bill, that ſhe muſt have Maintenance from the Time 
her Father's Death, A ill rhe Portion became due, and from thence Interet} at 5 per Cent. vill paid. 


f Ter ermino D 55 


. 


both die, the Daughters being then about 15 or 16 
Tears of Age, the Plaintiff Intermarries with one of 
them, ani being now about 20 Years of Age, this 
Bill was brought againſt the Defendant, Brother, ap 


Deviſee of Ga charged with theſe Portigns 
againſt the T e Term, to 50 
eee IF $2.8, 


It was inſiſted, that this was but reaſonable, in re- 
gard the Father and e before the Portion 
became payable, there Maintenance provided for 

them in the mean Time, and it might have happened, 
that the Daughter might Have been but two or three 
Years of Age at the Death df their Father and Mother; 
and if this Court in ſuch Caſe would not help them to 
a Maintenance, till their Portions became payable, they 
muſt Starve; that they were Heirs at Law, and diſin- 
herited; and therefore, if by a any. Conſtruhion they can 
be helped, this Court would do it ; that here the Porn 
are ditefted to be raiſed with all « dec 8 
Fs they hal been ruled © preſently after the ache 5 
1 f Mothet's 1 * Brother and Deviſee could not com- 
Plain, far his Eftare was liable to the raiſing of them 
| ' Preſently, then when the Portions are raiſed, who is to 
ave the Intereſt, for they have nothing to do with it in 
their owh Right; not the Brother and Deviſee, for he has 
the Eftate, — no wrong is done to him; and therefore 
ſarely in ſuch Caſe the Daughters themſelves would be 
entitled to it; ſo in this Caſe, tho' they are now above 

18 Years' of A ge, yet they ought to have Intereſt from 
the Time their Portions became raiſable. 

On the other Side it was inſiſted, that here was no 
Direction for Intereſt or Maintenance till their Portions 
became payable; that this was the Agreement of the 
Parties at the Time of the Settlement, and could not be 
broke into; that if there had been no Portions at all 
provided for them, they might have had Reaſon to com- 
plain, but could not have been relieved; that in this 

Caſe, their Portions did not veſt ill 18, or . 
* up 1 0 3 N ere 


"I 1 TED 2 | 


a_ being a Clauſe, that if either died deddre hae 
Time, the Survivor 'was'to'have her Share; and if both 
died before that Time, he Whole Pottion was to ſink 
-in the Inheritance; i that it being 1 — — 4 
'both® 12 900 of Ns 'wpuld become | 
f ] Fl "Confihgen * e ag to 
25 that thele ET Portions 0 39% apiece Alas 
his Will were in lieu of Maintenance, and the Eſtate 
ought not to be further © | 
But my Lord Chancellor was of Opinion, that they 
ought to have either 5776 Mauitenange from their 
Father's Death (he being / Surdivor) and t thoug ht it 
much the ſame, e unf it were called Intereſt or Main- 
tenanee; that the Father never intended they ſhould 
Starve *+ill their Portions 1 payable, and 2 
ſent it to à Maſter to na x their 
Maintenance from the 0 nder Death, 
and decreed tha oti Band Fendt to be raiſed by Sale, Wc. 
with Intereſt at 51 per Cant. from their reſpective Ages 
of 18 Years; unleſs the Brother ſhould by Payment pre- 
lib Kis, land would allow bus 3 l por dr. . 
— on Lay" On! it K > 10 e * 
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Where a b. N this/ Caſe. the nears) was, Whether the Plain: 
| deemed vo- tiffs, who were Creditors of one Exon, ſhould have 
Wot” Benefit of a Bond for Payment of 1500 J. entred 
againſt C. into by one Bayly to Eyton, or if the ſaid Bond ſhould 
| be looked upon to be voluntary and fraudulent, as 
againſt the Creditors of Bayly, who were Defendants ; 
and they to be accordingly firſt ſatisfy'd out of Bayly's 
Aſſets, they being Creditors only by ſimple Contract, 

and as to that, the Caſe appeared to 1 thus. 
One Maſon a Vintner, and Freeman of London, made 
his Will about 24 Years ſince, and thereb deviſed one 
third Part of his Perſonal Eſtate to Letitia his Wife, and 


the other two Thirds to his Children, and died, leaving 


only two Daughters, Letitia and another, who after- | 


wards died Inteſtate and unmarried. Lethia the Widow 
afterwards intermarried with Bayly, who was a Vintner 
likewiſe ; and the Widow, as well before Marriage, as 
ſhe and her Husband after Marriage continued to em- 
ploy the whole Stock left by M Maſon in carrying on of 
their Trade, without making any Diſtribution or Diviſion 


to the Children. 
3 Some 


—.—.— . —— — 2 IS 


Trintatis, 


coming to Letiria the 
ing to be ſhort of n 
ie ute is her Fortune the 8um 
of hows N boo! hire vas no Writing or Memorandum 
of it under Hand; — „ AA pay all but 
1500 J. of the Fortune 
About four Years after the lane kh makes tis 
Will, and at che ſame Time prepares a Bond to Eros of 
3000 l. 601 ed for the t of 15004 to him 
at ſuch a Time; and then ſends for Eyron, and his Wife - 
Hons thin the Bond and Will whereby he had likewiſe 
given them 4 Legacy, but never "delivers the br nate to 
Eros, or his Wil but kept it in his own Cuſtody ; and 
Bayly ſome Time after dying ſuddenly, this Bond was 
_ delivered over to one Owen, who was a Defendant, to be 
| Kept by him as an indifferent Perſon, till it ſhould ap- 
. Things were Hike to go. Bayly dying conſidera- 
indebted, = Executors renounced, and Adminiſtra- 
80a wich ce wil annexed, was granted to the Defen- 
dant Loewen, as Principal Creditor for about 2000 1. by 
bimple Contract; and Bayly was likewiſe" indebted to 
ſeveral others by Contract; afterwards =o 
becomes a Bankrupt, and this Bond of 1500 J. was 
aligned by rhe CommilLioners to the Plaintiffs, who were 
bis Creditors; Io this'Bill was braught to have the Bond 
delivered to the Plointiffs, and to have an Account of 
Baylys Perſonal Eſtate, and Satisfaction theteour for the 
ſaid 1000 J. Teveril Proofs were read on the Plaintiff's 
Part, to prove the due 'Execution of the Bond; and 
that ſeemed to be out of all doubt, Eon and his Wie 
likewiſe being -exarnined as Witneſſes, by Order of the 
Court, did, both by their Anſwer and {ſwear 
che Agreement by Bayly, co be, en 
een N | | 1 


9 % 4 : þ g 
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the Preference? ? Atta 


as-a Performance of it, for that 


On the —— Side it was proved, that if, this 41-500 I. 
ſhould be taken out of Boyly's' Aſſets, there would not 
be enough to pay abeve 4% Cd. in the Pound to his 
Creditors; ſo the ws Queltion was, Who ſhould have 


ami ors bois 


hether the dead 


But another Queltion was mak. Whe 


Daug hter's Portion ſhould. ſurvive whollyqto the other ; 


Pavybeers or be diſtributed between her and her Mother 
according to the Statute, and as to this a Difference as 


taken and agreed by the Court, that as to the Orphanage 
Part which belonged, to the Daughters, by the Cuſtom of 
London the Survivor ſhould have the whole, even after a 


Diviſion and Partition made between them; but as to the 
Teſtator's Part deviſed to them, — was under the Di- 
reclion of the Statute oe and | muſt be diſtri- 
buted between the Mother and. 4 riſing Pnughtes, ac- 


cordingly. 


And ds to che other. "TOY the Court. was of Opinion, 
that this Bond was to be looked upon as voluntary againſt 
the Creditors of Bayly ; but my Lord ſaid, that the 
Agreement to pay or ſecuro 4000 4. in Conſideration of 
the Marriage, though it were only by Parol, and by 
Conſequence not binding within the Statute. of Frauds 
and Perjuries, yet it was binding in Conſcience; and 
for ſo far as Bayly Ne executed that Con- 


tract, by Payment of Part of the Money agreed upon, 
it was an effectual Performance, and not to be ſet aſide 
in a Court of Equity, and he never would call that 
fraudulent which was juſt; but as to the 1 500 J. Bond, 


you cannot tack that ws the Parol 
make it any Evidence in Writing of 


1 ſo as to 
that Agreement, or 
to have been 
given four Years after, and without any Application of 
Eyton.or his Wife; beſides, if it had been intended to be 
in Execution of the former Agreement, tis natural to 
conclude it would have been immediately delivered over 
to the Obligee, or his Wife, which here it was not; but 
edward ata 

. 3 ; | | 8 5 * 4 


the ſame Time with his Will, ſhown to them at the ſame 
Time with his Will, and after his Death found with his 
Will ; and chereltice he 
in the Nature of A 
fore decreed an Account. 70 
Bare, yd ah a be | 


3 
Bayly, en 
ſonal Eſtate, he being the Occaſion of this Suit ; but the 
Plaintiffs thought there would be no Surplus at all; and 
therefore deſired a farther Day to conſider whether they 
would not chooſe to have the nie d, rather than 
enter into the Account, and my Lord Chancellor gave 
them Time NMS 
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Caſe s. — * In verſüs Tee 


L this Caſe the Court declared, and the Council 
—— reed likewiſe, that if a Man hrings a Bill for a 
Ab eck Performance of a Parol Argument, ſetting forth 
mib fr de the Subſtance of it in his Bill, and the Defendant by his 
2 fr forth is Anſwer confeſſes the Agreement, that the Court may 
confeſſed by in ſuch Caſe decree an Execution thereof, notwithſtand- 
Antver. ing the Statute of Frauds and Perjuries, becauſe the De- 
fendant confefling the Agreement, there can be no 
Danger. of . Perjury_txom contrariety of Evidence, which 
was the only Miſchief that Statute intended to obviates 
But in the principal Caſe the Defendant had not, b 
his Anſwer, confeſſed the Agreement charged in the Bi 
which was only by Parol, to ſettle ſome Lands and 
Houſes on the Plaintiff, in Conſideration of his marry- 
ing the Defendane's Daughter and therefore the Bill was 
diſmiſs d; and it 0 Une en the Court had 
| * Specifck Execution of a Parol Agreement, yet the 
had been ſupported and made out 
Writing, and the — Terms ſti 
— for their Decree, 
never * ſuch an Agreement into Execution. 3 
By 


ene verſus Boles. 


"BE Plaintiff was Aſſignee of a Commiſfon Uf | 


Bankruptcy iſſued out aꝑainſt one Boſbih w l 


vas a a Gr lter Maker, and had contractad wich the 
Defendant for as much Sal- Peter as came to 244 l. but 


not-Kaving x y Money to pay for the ſame, : 
to make lim a Mortgage: 

Poffeſhon, by Way of gechrity for the Money, 
Order thereunto left with the Defendant the Title Deeds 
to get the Aſſignment drawn; the Defendant carried the 
Deeds to an Attorney, to look into the Title, and draw 
the Aſſignment, and the Attorney kept them by him for 
ſome Time, and then died, without having drawn the 
Mortgage; after which, the Defendant carried the Deeds 
to a Scrivener for the ſame Purpoſe ; but before the 
the Aſſignment was perfected, the Plaintiff became a 
Bankrupt. 

And now the Plaintiff, Aſſignee of the Commiſſion, 
brought this Bill to have the Deeds delivered up, that ſo 
the Rlate might be ſold for Satisfaction of the Creditors. 
The Defendant inſiſted on the Matters aforeſaid, and 


bis Council urged, that this was more than a Pledge 


of the Writing, that an Aſſignment was intended to have 
been made; and if it had been made, this Court would not 
| have taken it from him, without Payment of the Money; 
that its not being made was an Accident, occaſioned by 
the Death of the Attorney, and this Court often relieves 
| Accidents; and therefore the Plaintiff ought not to have 
the Deed without Payment of the Money. 
But the Court decreed the Deeds to be brought WIR 
the Maſter, ard to be delivered by Schedule to 9 Plain- 
tiff; but, Note, No Reaſon was given 5 this Decree. 
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hes ities verſus Cradath 1 
Any Perſon N this Caſe it was ſaid by Council, and agreed to by 
* amy, „ che Court, that any one may bring a Bill as Prochein 


exhibit hn u 4% to an Infant wichout his Conſent, becauſe it is at 


in the Name 
of an Infant, his Peril: that brings it to be anſwerable for the Event; 


the Name of but none can bring a Bill in the Name of a Feme 
a Feme © Covert, as her Prochein Amy, without her Conſent; and 


ber Conſent. if ſuch Bill be brought, upon her Affdarit of the Matter, 
it will be diſmiſs. | 
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Eaſi- India Company verſus Clavel, & al. can. a6 


IR Edward Littleton being appointed by the Eaſt A. agrees 
1.) India Company to go as Preſident to the Bay of , Cen. 


Bengall, and to tranſact and manage all the Affairs of perle g. 


ident to 


the Company, there does, by Articles dated 16th: of Jan. Bengal, and 
1698, for himſelf, his Executors and Adminiſtrators, 4 Bond or 


covenant and agree with the Company, and their Suc- 292% be. 
ceſſors, to depart with the firſt Ship that ſhould ſet Sail Pet rmance 


ticles z 


for that Place; and after his Arrival there, he would bu before be 
t out, 


faithfully, and to the utmoſt of his Skill and Power made 2 Ser. 


tranſact and manage all Things in Relation to the Com- op hy 


pany, for their Benefit and Advantage, and would not and among 
imbezil, miſemploy, or convert any of the Goods, or be aectures 
Effects of the ſaid Company to his own Uſe, with ſe- + Jruit of 
vera] other Covenants relating to his Fidelity and good cn Years | 
Behaviour in the ſaid Employment; and at the ſame ming of 
Time Sir Edward Littleton with Sir Strenſbam Maſters and Posen for 
Mr. Shepherd as his Sureties, became jointly and ſeverally Daughter, 


bound in a Bond of 2000 1. Penalty, conditioned for wards mar- 


r .S. a 
| Ht wat - 1 Per for- 3 
| 1 5 700 J. per 
Am. who before the was adviſed 8 that the Portion was ſufficiently ſecured, 
and who, afterwards on her Death, had on her Requeſt ex 400 J. on her Funeral, but never 
made any Settlement on her. After A. embezils t and Stock of rhe Company, to a con- 


ſiderable Value, yet they cannot break through this Proviſion, ſo as to make it voluntary and 
fraudulent as to chem. hs Ten, 83 | 


De Termino Paſcha, 1214. 


Performance of the ſaid Articles, and this Bond, like all 
others, bound themſelves, their Heirs, Executors, and 
Adminiſtrators. EET „ 
Aſterwards Sir Edward Nee being 4 2 on 
bis Voyage, by Leaſe zud Releaſe the 2 1ſt of January 
1798, fettles all hig Eftate op Truſtees,” arid their Heirs 
to ſeveral Uſes; and among the reſt carves ont a Term 
of 1000 Years, and this was declared to be upon Truſt, 
that the Truſtees ſhould raiſe the Sum of 5000 J. as a 
Portion for his Daughter Fane, to be paid within three 
Months after her Marriage; and likewiſe a Proviſion for 
the Payment of his Debts, and ſoon after ſet 6ut for 
Bengall ; during the Time of his abode there, he ma- 
naged the Affairs of the Company, and had generally 
two or three Hundred Thouſand Pounds of their Money 

in his Hands. Ne EEO ai 
Mr. Clavel the Defendant, to whom Sir Edward had 
recommended the Care of his Daughter, fome Time after 
Sir Edward's Departure makes his Application to her in 
Way of Marriage, and ſhe having the Copy of her 
Father's Settlement in her Hands, delivers it to Mr. Clavel, 
who went' to Counſel to adviſe upon it, and being ad- 
viſed, that the Portion of 5000 /. was. ſufficiently ſe- 
cured by that Settlement, Mr. Clavel and the young 
Lady ſoon after married, but no Settlement was made 
upon the Marriage, tho' it was proved that Mr, Clavel 
had an Eſtate of Inheritance of about 760 l. per Ann. 
and a Perſonal Eſtate of conſiderable Value. Some Time 
after the Marriage, Mrs. Clavel died without Iſſue; and 
it being her Deſire, ſhe was buried amongſt her own 
Anceſtors at a, great Diſtance, which coſt Mr. Clavel 

about 400 I]. 1 | 
After her Death, Mr. Clavel, her Husband took out 
Adminiſtration to her, and brought his Bill in this Court 
againſt the Truſtees, and had a Decree for Sale of the 
1000 Fears; and for raiſing and paying the 5000 J. 
Portion, ſeveral Purchaſors bid for the Eſtate before the 
Maſter, and the Eaſt- India Company from Time to Time, 
3 | 75: 81 e . upon 
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upon Application to the Court, obtained Interlocutor x7 
Orders to put off the Sale, upon Pretence of bringing in 
er Purchaſors :, The Reafon of which was, the Si 

Edward Littleton bad | imbezilled, or _milemploy'd Goods 

and Effects of the Company, to the Amount of 26000 l. 
and ſo had forfeited his Articles and Bond, and made 
himſelf liable to ſatisfy the Company that Demand; 
and the Company had before that Time, by their Agents 
and Factors in Bengal, ſeiſed all the Books, Pa | and 
Effects of Sir Edward, and taken him into Cuſtody, where 
he died; and therefore the Company conceiving themſelyes 
intereſted in this Eflate, obtained the Orders before men- 
tioned for putting off the Sale; and now at laſt brought 
this Bill againſt Mr. Clavel, the Truſtees, and ſeyeral 
others, to have an Account of the Real and Perſonal Eſtate 
of Sir Edward, and that the ſame may, in the firlt Place, 
be ſubjected to the making good of their Demand. 
For the Company it was inſiſted, that this Settlement 
for raiſing 5000 J. for the Daughter, was meerly volun- 
tary and fraudulent; that altho all voluntary Settlements 
were not fraudulent, yet this was apparently ſo, being 
made ſo immediately aftex the Articles and. Bond given 
to the Company; that it muſt be intended this Settle- 
ment was made and prepared at the ſame Time, tho 


made to bear date five or fix Days after; that it was to 


take away or load that which was to be the Fund, fur 
making good any Embezilments or Miſapplications of 
the Company's. Money or Effects; that the Company 
were Real Creditors for a very great Sum of Money, and 
prior in Time to the Settlement ſor the Daughter; that 
the Settlement was purely voluntary; and belides, the 
Daughter was ſince dead without Iſſue, and no 8ettle- 
ment had been made upon her; and therefore it was 
hoped, this voluntary ſubſequent Settlement, made in Fraud 
of the prior Agreement and Articles with the Company, 

On; the other Side it was urged, that the Articles 
| bound only the Executor and Adminiſtrators of Sir 
ArLnnm Werner Edward 


40 ones + 
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1] | 


e Unleton; chat bis Heirs were not named in i, | 
conſequently his Neal Eſtate not affected by thole 
Ares, lat indetd the Bond had expreſſy charged his 

Heits as well as his Executors arid Adminſſtrators; but 


ge that could bring à Lien upon the Real Eſtate, no 


rther then the Penalty of the Bond went, which was 


but for 2000 J. that there was no Ptetence in the World 


73 biit was Held Mewife bligatory upon 


to call this Settlement fraudulent; for the it was volun- 


tary, yet it was made upon very juſt and good Reaſon, 
100 Sit Edward was going à very long and dangerous 
Wen and = all Probability would never return again; 
iſe a ig 1 Daughter, it was fit he ſhould ſet 
[His Houfe rder, and make ſome Provifion for her 
'before he went; that it appeared not to be fraudulent, 
i 8 He expreſly provided for the Payment of his 


$:- Sie to the Eaſt. India Company was at that 


Time e nor is any Freſutnption to be 


Allowed that he become o indebted, in Order to 
defeat this Settlement; that admitting the Settlement 
was voluntary at frlt, yet by an Act. e poſt Fado, ſuck 
volun bertle ment may become good, and ſo ir was in 
this Caſe; that Mr. CMvel was drawn in and invited by 
this Lalla to tnarry the young Lady; that he ad. 
viſed with Council before- hand upon it, und was told it 
Was an efftctual Proviſion for 5000 J. Portion; that in 
Or. Hart's Gifs in this Court, and ufftrred in the Houſe 
of Peers, a Letter Hor the Father prothiling to give his 
Daughter 150. Portion, was Kd as KR Bet. not 
only I exempt it but of the/Statiite'6F Prands and Fr. 
+ the Futher 

0 it, betaüfe the Petfon was thereby drawn in 
And bivited' to warry the Daugtiter; chat in oh Caſe 
Mt. label}, tho he had made 50 Settlement, yet had 
very 'Eflare, cr Which The wotlld hire been 'Yowable 
Had lived, and he has expended: 400-1 on het 
Funeral to com fog her Requeſt ; that if this get 
Yethent Were voluntary in Its Veen yet being the 
, and” = to Mr. Chavet to marry her, 


this 
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this ron now) made it valuable; and ci 7 it was 
pray d they might haue the Benohe of their Deere, and 
the Sale go on to the beſt: Bidder. 
Lord Chancellor. I think tlie Settlement was a very rea- 
ſonable, prudent, and honeſt Proviſion, and no Culour 
of Fraud in it; the Articles do not bind the Real Eſtate 
at all, but the Bond only, fo far. as the Penalty goes, 
which is but 2000 l. therefore let an Account be taken 
of the Perfofiab Eſtate of d Edward Littleton, and what 
of his Goods and Effects camel to the Company upon 
theit Seiſure, and if that falls ſhogt of the 2000 l. the 
Deficiency mult be made good, it the firſt Place, out of - 
the Sale af thoſe Lands, prior to the Defendant Clavelf's 
Demands; and till that Account taken, let 2000 l of 
the Purchaſe-Money be brought before che Maſter, and 
out at Intereſt to abide the Event of that Ac- 
count, and the Reſidue be applied towards Mr. Clivell's 
Demand of 5000 1. and all the Farties muſt join in the 
Sale, and reſerve ava gen oor NN 4 Ac- 
mm, en? 77 fi s 2189508 


 Boittll Wein Mobur ks & an 792 Caſe 264. 
HE Phaintiff's Bill was to have an Account of the wn 
9 Perſonal Eſtate of Auur Mohun the Defendant e Implication 
Teſtatrix, and a Satisfaction thertburi of the Sum of an Hel 1 
400 l. and 'likewils to are an Ac “t of the Reus . 
and :Pofits of the Eſtate in Queſtian froin the Death of 

the ſaid: dune Mobus, and npon the Defentlants Anſwers 


and Proofs read in the Caule, the Caſe 4 to be 
in duhſtante this: wen ee eee 

Anne Birch, the Plaintiff's en Anden 5 
of the (aid abe Mobuny: being :ſeifed in Fee of the Eftare 


in Queſtion; and poſſeſſedilikewiſe of: a Perſonal Eſtate, to 
the Value of about 2000 died Inteſtate ſeveral Years ſince; 


after whoſe: Death the Real Eſtate came like wiſe e equally 

between them, as next of Nin: The Plaintif#: find Tink 

MY ee ee e 
e ier 


. eee 
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e rn the Recovery of her Health, releaſes - 2 
ee the Eftate in 'Queſtion to her 


Aunt, and her Hein in Conſideration of 4004, ſecured 


to her by her Aunt's Bond; but having a great Confi- 


dence in her Aunt, ſhe leaves this Bond with her Aunt, 


.and then goes to France. 
Afterwards Anne Mon the Aunt, by miami of 


Sha and Releaſe the 25th and 26th of March 1900, 


conveys the Eſtate in Queſtion to one Pepper, and his 


Heirs, to the Uſe of him, his Executors and Admini- 
ſtrators, for 99 Years, if the ſaid Anne Mabun and the 


Plaintiff Boutell, her Niece, or either of them, ſhould 
ſo long live, Remainder to the Uſe of herſelf » and her 
| Heirs ; and then declares the Truſt of the Term to be, 
that ſhe the ſaid Anne Mobun ſhould receive the Rents 
and Profits thereof, for ſo many Years of the Term as 

ſhe ſhould live: Then comes a Proviſo, that if the ſaid 
Anne Mobun, her Executors or Adminiſtrators ſhould pay 
the Plaintiff the Sum of 400 l. then the ſaid Term was 
to ceaſe and be void, and the ſame 26th Day of March 
1700, the ſaid Anne Mobun made her Will, and thereby 
deviſes to the | Plaintiff the Sum of 4004. - the 


ſame Sum of 400 7. ſecured to her by Bond; and like- 


wiſe by Indenture of Releaſe, bearing even dite herewith, 
as the Will expreſiy deſerided it to be; then after, by 
another Clauſe in the Will, ſhe duvike the Eftate in 
Queſtion; to the Defendant Henry Mobun (who was her 
eldeſt Son and Heir) and the Heirs of his Body, after 


the Death of the faid Eligaheh Bowel (rhe Plaintiff) 


with Remainders over, and dies. 

The Defendant Henry Bowtell enters, and ſuffer 2 
Common Recovery of the Eſtate, and limits the Uſes 
to himſelf and his Heirs; and now the Plaintiff brought 
her Bill to have Satisfaftion of the 400 J. and Interett ; 
and alſo an Account of the Rents and Profits of the ſaid 


Bouteli-brought likewiſe a Crofd-Bill to be let into 
Redemption of the Term, upon Payment of the **. 


Real Eſtate from the Death of her Aunt; and Hewry 


— 2 


and Intereſt; and the DI — Was; Whats the 
Plaintiff was to have this Eſtate for Life; by Virtue of 
the Doviſe to her for Life. by Implication, or Whether 
that Clauſe meant no more than only to contintie it 4 
Secuxit) to her for the 400 J and Intereſt: The Plaintiff 
read one Witneſs to prove, that her rer declared the | 


ſhould: have chat Eſtate for her Life. © Tec mort 092363 | 


It was a for her, that this Deviſe agen! her an 

Eflarsdby Life by Iniplichtion; and the Implication here 
was neceſſary, being deviſed'ro the Defendant, ho was 
her Son and Heir; but that not to take Place till after 
the Plaintiff's Death; bahd':c conſequently the Plaintiff 
muſt have it during Lie, becauſe no ons elſe could; that 
the 99 [Years Term ni gecurity of the 400 J. for 
that was determinable upon the Death of the Aunt and 
Niece ;/ and if the Plaintiff, the Niece, had died before 
the Ant; ſhe had no Manner of Benefit of that Term; 

that tho the Proviſo made it in the Nature of e 
and redeemable upon Payment of the 400 J and Intereſt 
yet that was no abſolute complear Security for the Money; 
that this Deviſe to her for Life could not be taken to be 
of the ſame Nature with the Term, or! as a further Se- 
curity for the: Money; becauſe ſhe had, in the firſt Part 
of her Will; expreſly deviſed the 400 l. to the Paintifff 
and ſo had in —— paid or exonetated her Real Eftars 
of that; and tho ſhe took Notice, that it was the ſame 
400 l. ſecured to her by Bond, and likewiſe by the 99 
Vears Term, yet that was only to prevent her claiming 
two ſeveral Sums of 400 l. and therefore the Deyile 
after of her Real Eſtate was abſolute and independent; 
and muſt give ber an _ for Life, 8 EN Am- 
plication. | Ga. 

On the other Side. 150 was n that this Deviſe to 
ber by: Implication could be intended only to be of the 
ſame Nature with the Term, or as a Kind of further 
Security to her, for the Money ſecured thereby; that as 
the Term was redeemable on Payment of 400 l. and 

Intereſt, ſo this Eſtate by Implication muſt be of the 
| »# n flame 


Ge N too; * as To had 1 14 for ber 
Life, it was but natural when ſhe came to diſpoſe of 
the Inheritance to her Son, to give it him after the 
Plaintiff's Death, and proves only, that ſhe: carried the 
ſame Intention throughout her Will; that the Plaintiff 
ſhould be ſecure of ber 400 J. and che Eſtate not to be 
taken from her till that was paid; that this Will was 
made the ſame Day wich the Deed; and enprelly referred 


to the 4004. ſecured by that Deed; and — 


could only be intended, 


giving the Eſtate to ber San aſter the Plaintiff's. Death, 
in Purſuance and Confimation 
of that Liiate the Plaintiff. had ; before, which would 


have continued during her Life, and ſhews only that ſhe 
would not ſeem 0 do 


any enen 


1 of that Eſtate. 


becauſe no neceſſary Implication, but that it might 
upon the Circumſtances of this Caſe, it might be rea- 


And Mr. Gilbert argued, that even at Law the Books 
rar" the Implication in a Deviſe to diſinherit the 
eir, muſt be a nec ae that if the Devyiſe 

been to the Plaintiff after the Death of a stranger, 
this would not have carried it to the Plaintiff for Life, 


deſcend to the Heir at Law, in the mean Time; that 


ſonably intended no other Eſtate than what ſhe had be- 
ſore by the Term; that as that was for Life, it was 
natural and reaſonable not to give away the Eſtate, till 


| es her Death; that as the Term was redeemable, ſo 


muſt this Eſtate too, becauſe it might be intended no 
other; and therefore no ſuch neceſſary Implication of 
an abſolute Eſtate for Life, as is allowed of in the Books 
of Law to the Diſheriſon 5 the Heir. 
My Lord Chancellor was of the ſame . and 


eſpecially for this laſt Reaſon, that here was no neceſ- 


ſary Implication; and therefore decreed the Plaintiff her 
400 1. and Intereſt, and diſmiſs'd her Bill, as to the 
Account of the Rents and Profits, but . oO for 
mmm * 
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NE Valentine Duncumbe, Brother * 1 FANS $i ict, 


0 Charles Duncombe (to whom the Defendant's Wife rd. bing it 
was Executrix) gave a Promiſſory Note in 1688, payable 80 Suns of 
to one, or Bearer, and the Note had been handed from ia 
one to another, till at laſt Valentine became a Bankrupt, 
and went into France; and long after fix Vears, and the 

Death of Valentine, Sir Charles his Bxecutor recovering a 

Debt of 5 or 6000, which was due to his Brother, 

put out an Advertiſement in the Gazette, for all Perſons 

who had any Debts owing _ = Brother, to come'to 

him, and' make them — a ſhould be paid; 

and the Plaintiff having this Note, 1 proſecuted Rune 

Recovery of the Money after the Advertiſement, but 

could never bring it to a Hearing till now, and now he 

had a Decree for 300 l. which was the Money due, — 

the Note and Intereſt allowed from the Time 5 the 

brought ; tho my Lord ſaid, this was in Nature of an 

Indebit. Aſump. at Law. 

And in this Caſe it was held e b if "Ald 4 berg 

has a Debt due to him by Note, or a Book Debt, and in. finer 
has made no Demand of it for fix Years, ſo that he is Seen: in + 
barred by the Statute of Limitations; yet if the Debtor en Bo 
after the fix Years out an Advertiſement in the old be 
Gazette, or any other News Paper, that all Perſons who J Bebe bar. 
have any Debts owing to them from him, will apply tw by 5 | 
ſuch a Place, that they ſhall be paid, chis (tho? it were abe ya. 
general, and therefore might be i of legal ſub- 
liſting Debts only) yet amounts to ſuch an Acknowledg- 
ment of that Debt, which was barred, as will revive the * 
Right, and bring it out of :the Statute again. 


So if in that Caſe the Debtor had made his Will, and 97758 


directed, that all his Debts ſhould be paid, or made any thathis Debrs 

| Proviſion for the Payment of his Debts in general: This orube dine 

likewiſe web revive ings « Dibe wann _y it out of the fe 
14/1 + 1/1 »Sraruts, of them, 


nies Deb bd by the Statute of Limitations a 
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ue 8 
e fo that his Executors would be lable to the 
Payment of that Debt amongſt the reſt. 
A Promiſe to S0 If after the fix Years, the Debtor, upon OP pplication 
2 E bas. for that particular Debt, acknowledges aud Promiſe(fay 
| red by the ment (for a bare r has been ruled not 
5 1 ſufficient) this revives the „and brings it out of the 
| Emcient © Statute; becauſe, as the Nocte itſelf was at firſt but an 
— Eridence of the Debt, ſo that being barred, this Ac- 
acknow- knowledgment and promiſe is a new Evidence of the 
Ro * "Debt; and being proved, will maintain an Aſſumpſit for 


n Recovery of it; and it was agreel, that a little Matter 


would bring a Debt out of the r, 4 to reſtore 


a Right. 4 24 
Another Point in this caſe was; thit Aer tlie Bill 64 


Anſwer came in, and Replication filed, ſeveral Witneſſes 
were examined, and their Depoſitions taken, then the 


Plaintiff moved to withdraw his Replication; and took 
Exceptions to the Anſwer, and got a ſecond Anſwer, 
and then reply'd, and examined other Witneſſes, and 
now on the Hearing would read other 1 ; but 


the other Side inſiſting they could not be read, * Rea - 
th 


ſon the Replication was withdrawn, and fo taken without 
any Replication, they were irregular, and ought to be 
ſuppreſſed ; and accordingly my Lord ordered they ſhould 
be ſuppreſſed; for that it was ſaid, they ſhould have ex- 


amined them anew after the fond: Anſwer came in, 


and Replication fi 3 or have moved the Court to 
have had Liberty ake Uſe of them at the Hearing. 
A third Pein: in this Caſe was, wherein the Court 
and Bar both agreed, that where Interrogatories are 
exhibited in the Examiner Office, and Witneſſes exa- 
mined thereon; that either Party may, without Applica- 
tion to the Court, or Order for that Purpoſe, exhibit 
one or more Interr or a new ſet of Interroga- 
tories, for further Rudrnioation of the ſame, or other 
Witneſſes; but where a Commiſſion is taken out for 
Examination of Witneſſes, there no new Interroga- 
tory, or ſet of Interrogatories | can 1 exhibited, without 


" WE WE RF vo OT CET 
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N I Order of the Coutt; and the Abt 5 

Difference waz ſaid to be, | becauſe! the Examiner 1 is an 
Officer of Credit, and Sworn; and therefore preſumed 4:6 
to be impartial, and that he will not diſcloſe the Depo-' 5 
ſitions to e but the Commiſſioners are private 
Perſons not ſworn, and are called Plaintiffs Commiſſioners, 
or | Defendants; Commiſſioners ; and therefore withour 
Leave of the Court, no new Interrogatories can be added 


eb er 9 MS O80 15 6 3 E Dns . $7} : 
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Hz Defendant was Son and Heir Appatent to / the Wires 6 

1 Plaintiff, who had an Eſtate of — 2001. ber mage void by 
"Ann. ind the Defendane" being about to marry Elizabeth! r 
Wright, who was not above 1 6 Years of Age, the Plain · ye eh 
tiff by Leaſe and Releaſe, the 14th and 1 th of October veyance 
no ſettles and conveys his Eſtate to Truſtees, and 
their Heirs; and, as to one Part, to the Uſe of himſelf for 

Life, Remainder as to that Part after his Death; and as 
to the other Part in Poſſeſſion, to the Uſe of the Defen- 
dant, for his Life, Remainder to the intended Wife, for 

her Life, for her Jointure, Remainder to the firſt and 
other Sons, Wc. in the uſual Form, and in the Releaſe 
was a Provide, that if the Marriage did not take Effect, 
or if it took Effect, and Elizabeth ſhould not, when ſhe 
came of Age, by Fine, or otherwiſe, join in charging 
an Eſtate ſhe was then intitled to, of about 2 50 J. per 
Ann. with the Sum of 2000 J. to be paid to the Plain- 
tiff; then the ſaid Indentures of Leaſe and Releaſe and 
Settlement were to be abſolutely void, to all Intents and 
Purpoſes. 

The Marriage took Effect, and about half a Year ago 
the Wife attained her Age of 21 Years ; but finding her 
own Eſtate of more Value than that ſettled upon her in 
Jointure, ſhe and her Husband refuſed to join in charging 
it with the 2000 l. whereupon this Bill was brought 
againſt them, and the Truſtees to have a Reconveyance. 

Ddddd It 


8 — ——ä— à—ä— Oo OE — 
* 


De min 22 1 w_ "4 


It was infificd forthe Defendants, that here needed 
none, becauſe by the Proviſo, on the Defendant's Refuſal, 
the Eſtate limited to them, was to ceaſe and be void; 
but the Court thought that not ſufficient without a 
Reconveyance, being in Caſe of a Freehold.: | + 

Then it was inſiſted for the Plaintiff, and the Bill was 
for chat Purpoſe likewiſe, that he might have an Ac- 
courit. and Satisfaftion of the Meſne Profits, received by 
the Defendants from the Time of the Settlement; and 
it was ſaid, that by the Proviſo, the Eſtate being to ceaſe 


and be void, on the Defendant's Refuſal, the Plaintiff 


What is a 


Condition 
ſubſequent 
and not pre- 
cedent. 


ought to be reſtored to all Benefits and Advantages which 
he had parted with, as if no Settlement had been made, 


and Bad to the Rents and Profits received by the 


Defendants ; but my Lord Chancellor decreed a Recon- 
veyance, and an Account of the Rents and Profits only 
from the Deſendant's Refuſal after his Wife came of 
Age, and no Coſts on either Side; for it was ſaid, this 


was not a Condition precedent, but arent to the 


veſting of TOs the Dolancionts: - 
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Jemnor verſus Harper. con 25% 
nr zee made bis Will in Writing ſame Timer p. 
in the Year 1651, and afterwards, the gth of Es 0! 
December, in the ſame Year, make a Oui in Writing, of Lands to 
and the ſame Day makes another * Codicil the — 


(upon which the preſent Queſtion aroſe) and the Starwe | 
deviſes out of his Lands and Eftate, in ſuch a Place, 20 L Reim. 


per Aon. for the Erection of a School, and Maintenance ui by ihe 
of the Schoolmaſter for ever, this Nuncupative Schedule ® © 
was after his Death put into Writing, and proved as ſuch 

by three Witneſſes : The School was built, and a School- 
maſter put in, and continued for ſeveral Years by the 
Erecutors of Jennors Will; but afterwards the Heir at 
Law refuſing to continue the P no School had 
been there kept for now about 30 Tears paſt; ſome 
Time ſince a Commiſſion of Charitable Uſes was taken 

out, and the Commiſhoners decreed the Deviſe good, 

ard the Heir at Law to pay 20. per Ann. according to 
the Nuncupative Schedule, and now upon Exceptions to 


that Decree, the Queſtion was; Whether this were a 


le 


' 7 


” 
> 


q 44% * J 
. dos 44 5: © +» 4.» ith woeny a>, 4 n Y 7 5 
2 2 N * * . 1 * — 2 "BI ce 0 5 1 


. n 4 
a L 1 POT — 1 
* 


2 


r IG TY 


> 
- 
* 


" 2 
©. 
r 


. Term... * 
It was urged for the Charity, that this, tho it were 


* 4 al 


only a parol Deviſe, was a good Appointment within the 


43 Eli, and that that Act made no Difference between an 
Appointment by Parol, and an Appointment by Writing ; 
and that this being made before the Statute of Frauds 
goed wt 32 HI was Jet a good Appointment within 

e 43 Elia, which being ſubſequent in Time, had re- 
pealed the former Statute as to this, and that a Deviſe by 
Tenant in Tail to a Charity, though not good againſt 


the Iſſue, upon the Statute, de donis, yet has been ſeve- 


ral Times held good againſt him, as an Appointment, by 


i; 


3 1 


the 43 Elix. which had abrograted that Act, as to ſuch 
Charitable Deviſes. | 


But on the other Side it was urged, that theſe Deviſes 
to Charities, as well as other Deviſes muſt be governed 
by ſome Rules; that by the Civil Law, if a Man deviſed 


a Charity out of his Perſonal Eftate, and Legacies there- 
out likewiſe to others, and the Perſonal Eſtate fell ſhort 
to anſwer all, the Charity ſhould be preferred; but in 
this Court that Rule will not hold, but the Charity muſt 

. abate m Proportion to the reſt ; that ſince the Statute of 

Frauds, if a Man by his Will gave Lands to à Charity, 
yet if that Will was carried but imperfectly into Execu- 
tion, and ſo was not good as a Will, it has been held not 
to be good as an Appointment : So was Dr. Johnſon's 


Caſe, where there were but two Witneſſes to the Will; 


indeed, if a Man ſhould make a Writing on Purpoſe to 
found a Charity, it might have another Conſtruction; 
but when he makes a Will, and intends it to other Pur- 
poſes, tho he does thereby appoint a Charity; yet if 
the Will be defective as a Will, it ſhall not operate as 


an Appointment to ſupport a Charity; that it was a long 
Time doubted, whether a Will in Writing, though good 


in all Circurmſtances, ſhould operate as an Appointment 
againſt the Iſſue in Tail; and if that was ſo much doubted, 
to {ſupport a Nuncupative Deviſe out of Lands to a 
Charity, would be carrying it ſtill much farther; and 


„ 
—y— 8 . . 


3 


In Curia Cancellariæ 


Mr. Williams mentioned a Caſe in Swinb 28, where a 


Man ſent for a Scrivener to make his Will, and directed 
him to give his Land to ſuch a one, and his Heirs, upon 
Condition. The Scri wrote the Deviſe; but before 
he had wrote the Condition, the Teſtator died, and this 
was adjudged a void Will; for an abſolute Deviſe it could 
not be, becauſe the Teſtator did not intend it ſo; and a 
conditional Deviſe, it could not be, becauſe the Condi- 
tion was added after the Man's Death; that the Reaſon a 
Deviſe by Tenant in Tail to a Charitable Uſe ſhall be 
good againſt the Iſſue, is, becauſe the Teſtator had it in 
his Power by Fine to have barred the Iſſue; and tho he 
did not live to perform that Ceremony, yet as a Will 
being perfect and compleat, by the Aid of the 43 Eliz, 
it might Work as an Appointment ;. for that at Common 
Law there were no Fines, nor Recoveries, nor Eſtates 


Tail, and therefore that Statute was a. reſtoring of the _ 


Common Law; ſo a Deed of Bargain and Sale to Cha« 
ritable Uſes, tho! not good by 27 H. 8. for want of In- 
rollment; yet by the other Act it will be good as an 

Appointment, for that reſtores the Common Law; but 

no Reſolution has ever gone ſo far as to ſupport a 
Parol Deviſe to a Charity out of Lands, becauſe 
being deſective as a Will, which was the Manner of 
Conveyance, he intended to paſs it by, it can have no 
Effect as an Appointment, which he did not intend ; 
and of this Opinion my Lord Chancellor ſeemed to be, 
but took Time to conſider of it, and afterwards decreed 
that it was not good as an Appointment, + 
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Cale 26. Sayer verſus Sayer. _ 
A Deviſe of N Man by his Will gives all his Perſonal Eſtate in 
all a Mans | | 3 9 0 7 
| Peronal N Wanſtead, except his Bed and Bedding, to F. S. 
_— Spe- and after deviſes 300 l. out of the Perſonal Eſtate, and 
cifick Deviſ his ' Houſes in Cannon-Streer to the Plaintiff, who now 
not to be brings this Bill for a Diſcovery of Aſſets, and to charge 
makes up 6. the whole Petſonal Eſtate with the Payment of his 
0 Lagscie. Legacy; and it was proved in the Cauſe, that the Teſta- 
tor at his Death was poſſeſſed of a Coach and Horſes 
at Wanſtead, and that there were likewiſe ſome Arrears 
of Rent due to him at his Death, out of Lands in 
Wanſtead : It appeared likewiſe, that the Teſtator had a 
Perſonal Eſtate beſides that at Wanſtead, to the Value of 
about 300 J. and beſides the Houſes in Cannon- Street. 
The firſt Queſtion was, Whether the Deviſe of his 
Perſonal Eſtate in Wanſtead was not ſuch a Specifick 
Deviſe thereof, as to exempt it from coming in Aid of 
the other Perſonal Eſtate towards Payment of thus 
Legacy. | | 
3 


Another 


. 
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and the Arrears of Rent Feds, deux paſſed: ROWS as 
part of the Specifick Legacy... 
My Lord Chancellor decreed, that the Petſonal Elbe 
at Manſtead was not to be applied towards Payment of 
the 300 l. Legacy; firſt, becauſe it appear that the 
Teſtator had a Perſonal Eſtate over and above that at 
Wanſttad; to the Value of about 300 4. and his Intent 
ſeems to charge that only with the Leg | 
* it out of all tis Perſonal Eflas wharſs- 
ever, or whereſoever, or incerted any Words, to ſhow; 
that his whole Perſonal Eftate aul fand charged 
with it. 
A2 ahh, 3 having lacks oct Perſonal Eſtate to 
the Value of about 300 l. which he might preſume ſuf- 
ficient to anſwer that Legacy; yet as a Supplement, and 
to aid the Deficiency of it, 'in Caſe that ſhould fall 
| ſhort, he has likewiſe charged his Eſtate in Cannon-Streer 
with it; which ſhows that he intended to provide for it 
out of ſome other Fund, and not out of his Perſonal 
Eſtate in Wanſtead, which he had before ſpecifically given 
to another; but the Caſe may ſo happen, that a Spe- 
cifick Legacy ſhall be chargeable with the Payment of 
a Pecuniary Legacy; as in this Caſe, . after he had de- 
viſed his Perſonal Eſtate at Wanſtead, if he had likewiſe 
deviſed his Perſonal Eſtate at ſuch another Place, and 
then deviſed ſuch 300 /. Legacy, out of his Perſonal 
Eſtate, and died, leaving no other Perſonal Eſtate than 
in'the two Places beforementioned, this 300 J. Legacy 
muſt have come out of his Perſonal Eſtate at large in 
both Places, tho otherwiſe Pecuniary Legatees are gene- 
rally to abate in Proportion, where the Perſonal Eſtate 
not ſpecifically deviſed, falls ſhort to anſwer their Lega- 
cies, and ſhall have no Aid of the Specifick k egatees to 
make up their Pecuniary Legacies ; eſpecial is oy 
are deviſed generally, and at _ without 1 ying , 


of his Perſonal Eſtate, or out of all his Perſonal Fl 
whatſoever, 


— 


"Another Queſtion was, Whether the Coach a — e e 


28 


3% Daerr dieb © 

* whatſoever, or Words to that Effect; and it was agreed 
dalearly, that this Deviſe of his Perſonal Eſtate at Man- 
ſtead, was as much a Specifick Legacy of it, as if he had 


* n 


It was likewiſe decreed, that the Coach and Horſes 
Voere part of his. Perſonal Eſtate at Hanſtead, where he 
lived; for ſince there is no other Period for fixing the 
Time when a Deviſe ſhall take Place, but the Inſtant 
of the Teſtator's Death; and you cannot lay, that what 
be had a Week, or a Fortnight, or any other Time 
before his Death, ſhall paſs, rather than what he had at 
any other Time; therefore in Caſe of a Perſonal Eſtate, 
which is fluctuating and changing the Inſtant of his 
Death, is the only Time to aſcertain it, and we have no 
other Rules in Equity for the Conſtruction of Wills, 
than what are at Common Law; and here at his Death 
the Coach and Horſes were at Wanſtead; ſo for the 
Arrears of Rent, they are part of his Perſonal Eſtate at 
Manſtead, for they were iſſuing out of Lands there, 
and were there, and no where elſe; and for the Ob- 
jection, that the Deviſe of his Perſonal Eſtate at Man- 
ſtead ſhould carry only his Houſhold Goods, becauſe he 
thereout excepted his Bed and Bedding, which as urged, 
was an Argument of his Intent to paſs only Things of 
the ſame Nature of thoſe he had excepted, this was 
looked upon as an Objection of no Weight at the Bar, 
and the Court took no Manner of Notice of it. 


caſe 269. Sir John Talbott alias Ivory verſus Duke 
- of Shrewſbury & al. 


4 Debror, IN this Caſe it was ſaid by Mr. Vernon, and agreed 
king Notice to by the Maſter of the Rolls, that if one, being in- 


of the Debr, debted to another in a Sum of Money, does by his Will 


deviſes a Sum ** k 
as great, or give him as great or greater Sum of Money than the 
greater than | | Debt 


the Debt to | 
his Creditor, | 7 | 
Vus ſhall be a Satisfaction, ſecus, if it were deviſed on a Contingency, or it were leſs than the Debt. 


—＋ ws EEG * 1 
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Debt apt ts $0, .v ut taking 

the, Debt, ar hb 17015 hl bs da iafaGion of 
che Debt, 4 e ſhall the Debt: and 
Legacy 3; but, if Pele; 7055 given. upon . 


_ tingen which T i. zould not. hax ny the L. Ac 
eo es take Place, in that 2 5 N e Con 120 
happen, and ite Le acy. chexeb 


by: . not 80 in rr. th n of the Li 
beca a Debt, which 1 is certain, Hall not be merg rin 
loſt, * an uncertain u_ contingent Recompence; for 

Whatever is to be a Satisfaction of a Debt, ought 00 be 
ſo in its Creation, and at the very Time it is given, 
which ſuch contingent Proviſion is not; and cited the 
Caſe of one Pollexfen to be fo adjud ged by the Lord 


due, FE k 


| Harcourt, and affirmed on an A in the Houſe of 


Lords; and as it is in the Caſe o 
| likewiſe if the Proviſion were b 
ſion be abſolute and certain, it 
the Debt; but if it be uncertain 
be no Satisfaction, becauſe it could not be ſo in its Crea; 


a Will, ſo it will be 
a Deed if the Provi- 
—_ in Satisfaction of 


tion, and the happening of the Contingency afterwards, | 


will not alter the Nature of it. 
Another Point in this Caſe was, that Lands wee 


deviſed to Truſtees in Truſt, out of the Rents and 


Profits, to raiſe Money to pay Debts, and to ſettle the 


lands themſelves to ſeveral Uſes; but becauſe it ap- 


peared that the Rents and Profits of the Lands annually 
would not ſatisfy the Debts in any reaſonable Time, 
an Account was directed to be taken of the Teſtator's 
Perſonal Eſtate, and what that fell ſhort to pay off the 
Debts, was to be made up by a Sale of part of the ſaid 
Eftate ; and the Maſter of the Rolls ſaid, this was the 


common Courſe of Equity, where the Rents and Profits. 
are not ſufficient to pay the Debts in a reaſonable Time; 


but if it had been directed to be raiſed out of the Rents 
only, it would have been otherwiſe. 

Note, Paſch. 2d Georg. Mr. Vernon cited a Caſe of 
Shelton and Donner: i in my Lord Somers's Time, where a 
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HE Plaintiff's Escher by his Wil 685, ; 
| 500 . apiece to the a and aq 25 
0 Fo other Da no mere ol — their e the 


ges 
happen, ON 
Teſtator's Stock; and then ae g e co; == ock, and 


Eflate to his Wiſe for her Life, in Lieu and BatiafuQion far r i. 
of her Dower, and for the Maintenance and Education to his Wie 


| er; Dower and 
and then poo 003 and ulver my Debts and Lags paid = mane” 
and ſatisfy'd, I give and deviſe all my Land Tenements, bs Children, 
| Hereditaments, to my Son, (one of Defendants) and makin making up 
his Heirs, makes his Wife and the Defendirit'his Som denz; and 
Executors, and dies, leaving in Stock not above the Value 3 
—＋ 


A the Wiſs * Daugh 
a 2er r 1 


f 


er wr Oy 


F; To ermino p 715 171 7. 


who had attained her Age of. 21 Years, and was un- 
married, to have her Poryong the Wife had been dead 
ſome Time, and the Defendant the Son and ſurviving 
Executor, Fi of that (hs Pani — not to bg charged 

(this | WAS ex- 
ed tobe Taiſed 1 HT . "on 


rely add bs 


"the Eſtate during the Wife's Life; and that if the 


Wie had exhauſted or conſumed the Surplus of the 
Rents, which ſhould have raiſed the Plaintiff's Portion, 
ſhe ought to fall on her Aſſets; or however, that the 
Plaintiff could not lay the LS | on bh if 

left no Aſſet st. 2140. 


But the Court was of Opinion, that in this Caſe the 


Defendant's Eſtate was malls to make up the Por- 
tion to the Plaintiff; for the ſeveral Gradations in his 
0 Wl ſhow, that che Portions were in all Events to be 
made 
e them on his Stock, rad - after deviſes them 
80 — out of the Surplus of his Rents, during his 
Wies Life; and laſtly, gives the Lands to his Son ſub- 
en thereto; by deviſing them to him after; his Debts 


and Legacies paid, which in a Will amounts to 2 Charge 
on his Lands ſor che Payment thereof; ſince the Son by 


the Will is not to have the Lands till ater the en 


Legacies are paid. | 
And therefore it dt; ents 


be taken of the Stock, and what the Proporti 
(after a proportionable Deduction for the other: two 
Legacies) fell ſhort, ſhould be made up out of the like 
| Proponiionable Surplus of the Rents, during the Wife“ 
„and what . 4 ym" 

| Defendant's Eſtate. 
But it was not determined nich! 
ther, if the proportionable Part of * Stock, and of 


the Surplus of the Rents, which were appointed the 


Fund, in the firſt Place, for the Payment of theſe Le- 


dae were waſted by the Wife, Whether the Loſs 


3 thereof 


— Bill was now brought by the third —_ 7 


. Wife 


good to his Daughters; and therefore he firſt 


a dnn oh | 


S > min Og wy owt 


| I n Curie Concellarie. 7 
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thereof, 2sto the Plaintiff sLegacy remainin g unpaid, ſh ſhould | 


fall on the Plaintiff herſelf; or if ſhe ſhould, by Reaſon. 


of ſuch waſting, load the Real Eſtate, ſo much 5 hea« 


vier to make good her Legacy; tho my Lord Chancellor 
ſeemed to * that her Legacy muſt, as this Caſe 


was, be made good to her in all Events out of the Real 


Eſtate, in Caſe the other Funds provided for it proved 


Deficient, or were waſted, at leaſt ſo much thereof as 
by any Miſapplication during her Minority was loſt and 
gone of the other Funds; tho he ſaid, from the Time 


pl her attaining her full Age, it might, perhaps, deſerve | 
another Confideration, 


Another Point in this Caſe was, that the Defadair 
the Son, had mortgaged this Eſtate to ſome other of the 
Defendants, who had full Notice of the Will, as was 


proved in the Cauſe ; and whether they ſhould be affected 


with this Legacy was the Queſtion, tho' there was little 
{aid in Defence of this Point; but that the Defendants 
were only Executors of the Mortgagee, and knew nothing 
of the Tranſactions in taking the Mortgage. 


Mr. Vernon argued, that in Caſe there could be any 
Doubt made of 7 it, as he thought there could not; yet 

that the Defendant, the Son, who received the Money, 
would be chargeable therewith; and that the Plaintiff 


might in the Nature of a Ceſtui que Truſt, roſecute him 


as a Truſtee, for Recompence thereout, till her 
paid, and cited the Caſe of Cherry and Ferrers in this 


Court to have been decreed accordingly. 


But my Lord Chancellor ſeemed to turn this ae 


upon him, that there the Wife for the proportionable 


Part of the Surplus was but in the Nature of a Truſtee, 


and the Plaintiff muſt expect her for what 


| ſhe had waſted out of her Aﬀets, and not load the Son 


therewith ; but it was decreed to an Account as before 


is mentioned. 


Gags. | Lingus 


8 
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Gm  Linguen verſus Sourgy. 
4 — N a f th of Marriage, Articles were entred into, 
deing , eee the Sum of 700 J being the Wife's Por- 


tion, bg. We; and 700 . more added to it on the Part of the 


ther with Husband, in all 1400 J. was agreed to be laid out in 


700 l. to be 


added wo i the Purchaſe of Lands, to be ſettled on the Husband for 
he — Life, Remainder to the Wife for Life, Remainder to 


agreed ro n Truſtees to ſupport, &c. Remainder to the firſt and 


Purchaſe of other Sons of that Marriage in Tail Male ſucceſſively, 


Lands to be 
ſertled in Remainder to the Iſſue Female of that Marriage, Ne- 


men, unh mainder to the Right Heirs of the Husband : The Marriage 


ment, with 


Remainderin takes Effect, the Husband dies without Iſſue, and before 


Form wo the any Purchaſe, purſuant to the Articles, having firſt made 
— abe. his Will, and thereby he deviſes all his onal Eſtate 
Free any Pax to'the Defendant, who was his Wife, and deviſes all his 
= buten Real: Bflate to the Plaintiffs, who were his Nephews, and 


Iſue, having one of them his Heir at Law; makes his Wife Execu- 


* 3 trix, and takes no Manner of Notice of the 140 9 L | 
Eſtate, which 


was of greater Value than th 1490 but without taking Notice of it to his Wiks, and and tis 3 Real X 


Eſtate to his two Nephews 'of Whohi was his Heir at Law. This Money ſha 
Equity be looked” upon as Land, and the Deviſe 0 the Wile, vhich was of greater La as 4 


Saii-fattion 1 


And now this Bill Was bene * the Plaintiff to 


have this 1400 J. as as they would have? the Land, if the 


Purchaſe had been made purſuant to the Articles; it ap- 


peared in the Cauſe, nl at the leaſt Computation that 
could be made, the Wife had above 551. per Ann. by 
the Deviſe to her of the Perſonal Eflate, which was 7 /. 
per Ann. more than ſhe would be intitled to, in Caſe the 
Purchaſe had been made; and therefore it was decreed 


the 1400 l was bound by the Articles, and ſhould go 


to the Plaintiffs as the Land would bave done, if a Pur- 
chaſe had been made purſuant to the Articles, and was 
in a Court of Equity to be looked upon as a Real Eſtate, 
and well deviſed to the Plaintiffs by this Will ; and tho' 
the Wife could not be ſhut out of the Proviſion ine 
3 tended 


e "Bo "EY 


A Carla EST or 


rended bh the Articles for Life, if ſhe = Te to 
abide by the Articles; yet the Deviſe to her of the Per: 
ſonal Eſtate being more than an Equivalent, if ſhe choſe 
to take by the Will, ic muſt in a Court of Equity be 
taken as a Satisfation of the Articles as to her, and no 
Manner of Hardſhip to her; and it was ſaid, that as this 
Caſe is, that if a Purchaſe had been made, even after 
the making this Will, though at Law ſuch Lands would 
not paſs; yet in this Court there: could be no Queſtion 
but the Plaintiffs would have the Benefit thereof, by 
the Relation to the Articles; and my Lord Chancellor 
was clear of the ſame Opinion; and it was ſaid to have © 
been ſeveral Times held in this Court, that if a Mag 
by his Will gives ſeveral Specifick Legacies, and deviſes 
the Refidue of his Eſtate to another, and his Circum- 
ſtances vary, ſo that the Reſiduary Part becomes very 
inconſiderable; yot the Reſiduary Legatee muſt content 
himſelf with it, and ſhall have no Afſſiſtance from the 
Legatees ; no more ſhall the Wife in this Caſe, 
when the Plaintiffs come to carry the Articles into Exe- 
cution, which will take away fo much of the Perſonal 
Eſtate; and this being ſo decreed by my Lord Chan- 
cellor Harcourt, was now on a Wy u r an by my 
Lord en be | 


2 Roach e Han 


 +Pevſonal Eſtate to the Def:ndane, for the Uſe of his Nas ſonal Eſtate 


Relations, without ſpecifying any in Particular, or uſing I. Beile, 
any other Words, makes the Defendant his Executor, —.— ſpe 
and in +506 died; and mow the Plaintiffs, who were i= ves, 


the Mother and three Siſters of the Teſtator, brought gribued e. 
„and "Ace se 


this Bill, as neareſt Relations, for a 
count -of the Perſonal Plate, and the Plaintiffs to come of Diſtridu- 


in according to TY. ona to ſettled * 
e IE 7! I 


Wa 


+ Man by his Will in I ry deviſe all is Real and + ou 


\ 
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| | "And it. was : agreed to be the Rule of this Goon, in 
the Conſtruction = ſuch Deviſes to Relations; that thoſe, 
who by the Statute of Diſtributions would be intitled to 
the Perſonal Eſtate in Caſe he had died Inteſtate, ſhould 
upon ſuch general Deviſes be let in to the ſame Propor- 

tions only; and my Lord Chancellor ſaid, he thought it 
the beſt Meaſure for ſetting bounds to ſuch general 
Words ; and. that it had been often ruled accordin gl yin 


this Court. 
Caſe 273, Biwdes verſus Amburſh 
2 IN the Plaintiff's Application in Way of Marriage | 
riage Treaty, to his- new Wife the Defendant's Siſter, her Fa- 


Husland and ther propoſed to give her Portion of 4500 1. and the 
Laage Faber Plaintiff propoſed to ſettle on her by way of Jointure, 


Lady's Fa 


war 0 2 a Rent Charge of 4 50 1. per Aun. and in Order there- 
Chambers, to unto, the Plaintiff and the young Lady's Father went to 
have in Con- Mr. Minſbull's Chambers in the Temple; who was to draw 


ſiderat ion of 


the Portion. the Settlement, as Council for the Lady, and Mr. Min- 


port I ſbull hearing the Propoſals on both Sides, took = | 
Rent daun; Minutes or Heads thereof in Writing; and the ſame Day 
he Aces gave them to his Clerk to draw Articles according to the 


ment were Subſtance thereof: The next Day, the young Lady's Fa- 


taken down 


in Writing ther was taken ill ſuddenly, and died in about two Hours 
dl and given after: The next Morning the Plaintiffs intermarried, and 
by him 0 bisnow brought this Bill to compel a Specifick Execution of 
drawn up in the Marriage Agreement, rs to have the Portion paid. 
Form: 7s Day the The Defendant pleaded the Statute of Frauds and Per- 
Father des bj juries, and on arguing that Plea, the Benefit thereof was 


following r teſaved to the Hearing. 


following t | 
IS ey roving tes Pros, hl o u lathe Su 
It was now argued by Mr. Cooper and Mr. Yernon for 

the Plaintiffs, that this was ſuch an A t, as a 
Oourt of Equity might well carry into „ that 
the Statute did not require all * to be ligned 


* the Parties themſelves ; but if * were ſigned by 
3 any 


frons doch Partien t dam the Artieles v dh he took 
down theſe Minutes or Heads from the Parties own = 
Mouth and reduced them into Writing; and that there- 
fore this could not be looked upon as a Parol Agreement, 
or any Danger of rege —— a Writing of 
it, nor could thete be any variety of Evidenes concern- 
10 46 Ea e Rebate that in the Caſe of Maſ- 
call and Cooke: in this Court, where only a Draught of 
Marriage Settlement was prepared. and before it was 


ingroſſed the Parties intermarried, and the Father lis 
Was aiter- 


preſent, and gave the Wedding Dinner; he! was af 
wards..decreed to pay the N Marriage Portion, :tho' the 
Agreement was never ſigned by either Party; that in 
ſeveral Caſes, tho there be nothing of the Agreement 
reduced into Writing; yet it has been decreed to an 
Execution in this Court; as if a Man, by his Anſwer 
confeſſes the Agreement as charged in the Bill, he cannot 
avoid it, by inſiſting it was never reduced into Writing, 
decent when he himſelf confeſſes it, there can be no 
Danger of Perjury or Contrariety of Bvidence, no more 
can there be in this Caſe, cer en or 
Memorandum of. the Subſtance. 1 516 ant att 
But it was argued — and d 
he no ſuch Agreement as this Court could carry 
Execution; and my Lord Chancellor. ſaid, be - had — | 
always tender in laying open that wiſe and juſt Proviſion 
the Parliament had made; that the Act had not only 
directed ſuch. Agreements to be in Writing, as if that 
alone were ſufficient, but went further, and directed 
them to be by the Parties themſelves, or ſome 
other lawfully authorized by them for that Purpoſe; 
that to obviate; the — of ſuch and duch Ger, | 
being out of the Miſchief of the Statute, the Purlia- 
ment had in general Words comprehended all, and di- 
rected that all Agreements ſhould; be in Writing, and 
e * the Party; that be knew no Que en | 
Hhhhh gi _ Agree» 


o — 
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Agreement, 


that Weg, 


only Preparatory 


De ne ED LS s Own g 


Hund, had been held ſuffidietit, umlets ir: had 
wiſe ſigned! by the Forty, and ſaid; that' ttid bey ner 


ſiguing of it, was an Evidence: that he did not think it 


— ; that: he had leſt t to un after Confidenition, 
and might afterwards make Alterations or Addition int; 
and therefore, unleſs it were either figned by him, or 


ſomething Equivalent done, — looked upon 


it as ed and perfecbed; he thoùght ſuch Writing 
by the Party himſdf was not ſufficient" to bind him 


24 within that tatute, . and cited che Cafe of Muller and 


*Halfpenny, heile the Defendant on u Freaty ef Mar- 
e for his with the Plaintiff, ſigned u Writ⸗ 
np, — the Terms of the Agreement; and af- 
terwurds deſigning! to elude the Fores thereof and get 
looſe from his Agreement, orderd his'Daughtet to put 
on a — and get che Plaintiff to delver 
and then to matry him, which ſhe 
1 did, and: che Defendunt 1 Cipher f-a/ Bite, 
ww ſee chem go by to de married, and afterwards forced 
the Plaintiff to bring his Bill in this Court to be re- 
— and my Lord Chancellor Taid, he temembred very 


well, chat this Cauſe was heard before the Maſter of 


the Rolls, and the Plaintiff had à Decree; but he fad, 


N chi was on the Point of Fraud, which was proved in 


the Cauſe, and Ha walked backwards and for- 
Wards in the Court, and bid the Maſter of the Rolls 
'obſerve the Statute, which he humoroully ſaid, I do; I do. 
And in the principal Caſe it was decreed to be no Agree- 
ment, which this Court could carry into Execution, being 
Heads, which were afterwards to be 
drawn into Form, and might then receive ſeveral: Altera- 
tions or Additions, or the Agreement entire nt broke off 
upon ſome further qty or men 0 the Parties 
ine 

But Nore, it ed b6-ugreel, by the Court 


S that if the Marriage bad: . had upon 
| the foot of this Writing, and the 6 


- E 
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. 1 0 18 was @ Reliearing, Aft üde Caſe uppeared to 
1 be ſhortly this, the Plaintiff's Father being Tb. 


31 awd 49 5! \ e Caſe 274. 


what — 


nant for Life! with Remiainder to- his Brother in Tail, fon. * 


prevails om his Brother to join with him it's Common | 
Recovery, whereby the Eftate was" ſettled to the Uſe f 
the Plaintiffu Father for Life, "Remainder! to Truſtecs 
during his Life to ſupport Contitigent Remainders, Ne- 
mainder 't6/ſuch Woman as he ſhould" afterwards happen 
to marry; for Life,” for her Jointute; Remainder to the 
firſt, and other Sons ef tlie Plaimtiff's Father in Tail 

Male ſucceſſively, Retnainder to the Brother in Tall, 
Nemainder to tie Night Heirs of Phaintiff's Father; and 

in the Deed declarigg the Uſes bf the Recovery was 4 
Proviſo, that it ſhould be law ful for the Plaintiffs Fa - 
ther by Writing, or left Will, to charge the Eſtate with 
any Sum or sums of Money, not exceeding 2000 J. for 
the Portions of Daughtets or younger Sons, to be paid 
at ſuch Times, and by ſuch Proportions as the Father 
ſhould direct: The Fither afterwards marries the De- 
fendant, and by her had Iſſue only two Daughters the 
no-] Plaintiff, and by his Will taking Notice of his 
Power, a ts the Sum of 20001. to be raiſed out of 
the ſaid Plate, for his ſaid two Daughters, and to be 
paid and payable to them at their reſpective Ages of 18 
Vears, or Days of Marriage, which ſhould rl happen; 
without ſaying, after the Death of his Wife, or any 
Proviſo, that it ſhould not effect the Wife's | Jointure, and 
then the Father dies. 

And now this Bill was brought by the two Nr 
who were under 18, and unmarried, to have Intereſt 
for their Portions, till payable. My Lord Chancellor 
Harcourt decreed, that they ſhould have Intereſt after the 
Rate of 3 per Cent, per 4 for cheir Portions till 12 

Years 


A 


Cent. but they not liking this Decree, brought on t 
Cauſe again, and preſſed very much for an Allowance of 


56. per Cent. for their Portions, till payable, 


But my Lord Cooper ſaid, he thought the former De- 
cree very tender in the Proviſian thereby made; and thir 
it was rather a Recommendation to the Mother to make 
them tbat Allowance, than a Decree to charge her Join- 
ture therewith; but ſince they were not ſatisfied with 
that Decree, as appeared by their bringing the Cauſe to a 
in; ftri Juſtice they could demand; and that ſince 
their Portions were not payable till 18, or Marriage, he 
could not charge the Jointreſs with Intereſt thereof in 
the mean Time; but ſaid, that the Reaſon of Poſt · 
poning the Payment thereof till that Time, being in 
favour of the Jointreſs, ſhe ought to Maintain them out 
of the Profits of her Jointure Lands; but in regard the 
ſaid Portions could not in Strictneſs carry Intereſt, till 
they became payable, it was decreed, that from the 


Time they became payable, they ſhould be allowed 6 L 
per Cent. Intereſt for the ſame, and whether the Portions 
on the Daughters attaining the Age of 18 'Years, or 
Marriage, ſhould be immediately raiſed, ſo as to'charge 
and effect the Jointure Eſtate for Life, or wait till her 
Death? My Lord ſaid, it would be Time enough to con- 
ſider of that, when that came to be the Caſe, © 
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Heir in ſuch Caſe ſhall not be let into 'a. Redemption 
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oy  Gballis verſus caborn 19 Bo" Caſe 275: 
TN this Caſe it was ſaid oy Mr. Vernas, rome” agreed A Mortgagor 
to by the Court, that if a Man has a Debt owing more Money 
to yl avi by Mortgage, and another on Bond from the — 
ſame Perſon, that he cannot tack them t ogether againſt o his Boad, 


the Mortgagor ; but that he ſhall be let into a Redemps virhout gar 
tion, on Payment of the Mortgage Money only ; whe oppo 


his Heir can- 


not, neither 


without Payment of both, becauſe the Land in his can the De- 


viſee of the 


Hands is chargeable with the Bond, even at Law and xquiy of Re- 


now ſince the Statute. againſt fraudulent” Deviſes, tha dcn he Ste 


Deviſee of the Equity: of Redemption is in the wg inſt 


Caſe, and cannot Redeem without Payment of bath, Dev 


becauſe the Statute, makes ſuch Deviſe void, as againſt 


Creditors, and then the Deviſee ſtands in thei ſame Place 
as the Heir muſt have done, if no Deviſe had been 
made; but before that Statute, ſuch Deviſeg ouldi mat 
be liable to the Bond Hebt, any mote than the Mort- 


82gor bunte & aki Mal 55 1 131. E 4$FI9 0 be 1 chin l 


Another Point in this Caſe was, that a Man ſeiſe of 
ſome Freehold Eſtate, and alſo of a Copyhold Eſtate, 
deviſed all his Real and Perſonal Eſtate for the 1 1 

Iii ii 0 


Be T * Trin. 1715. 


07 bis Debts, and died without any ſurrender of the 
Copyhold Eſtate to the Uſe of his Will; and whether 
this Court would ſupply the Want of ſuch Surrender, 
as 2 would have done if the Copyhold Eſtate had 
expreſly mentioned in the Will, as Copyhold ? Mr. 
= bed fa the Maſter of the Rolls had ſupplied the 
Defect of a Surrender in ſuch a Caſe, where there was 
no Freehold at all; and he thought it the ſame Caſe = 
here, where the Freehold Eſtate was not ſufficient for 
Payment of the Debts. 

But my Lord Chancellor ſaid, he had never known it 
carried ſo far, becauſe he thought the Deviſe of his Real 
Eſtate did not ſhow an Intention to paſs a Copyhold, 
which in the Eye of the Law was of the loweſt Regard, 

and looked upon only an Eſtate at Will, though Cuſtom 

had now fixed it in the Copybolder; and ſaid, unleſs 
2 could ſhow hens Precedents, he could not aſſit 


A 83 point Fe) * the Deviſees of the Real ll 
| Perſonal Eftate were made Executors ; and therefore Mr. 


* Vernon ſaid; it was à ſettled Diſtinction i in this Court, 


that ought to apply the Eſtate in ſuch Caſe, in a 
1 1 Alaiesua; becauſe, if the Eſtate were 

ſold, it would be Perſonal Aſſets in their Hands, "ls 
| chen to pay a Debt of an inferior Nature, before" one 
of a Superior, would be a Devaſtavit; but if they had 


9 2 not been made Executors, then the Creditors ſhould have 


come in all equally ; becauſe in Equity all Debts are 
andthey as Truſtees could give no Preference, and br 
bei in no Danger, as Executors in ſuch Cafe. 
But my Lord Chancellor thought the Accident of their 
being made Executors, ought to make no Difference in 
Equity; but that all Creditors ſhould be conſidered 
and would ſee Precedents, though Mr. Vernon 
ſaid, it had been a ſettled Diſtinction, anc ſeveral Prece- 
bean in Point. Us 


5 1 wot | | 28 Jas Read 


8 : a EN) ; 4 as. — 
—_ - 8 yy WW. FF, 25 20 4. 
88 * * 
O * 
0 * 4 1 RY Py 
F k 2 
"A a 
A & thu anna; wc. PEER " SLY —— — 
—_ cl 
. . 7 0 7 + Y * 
* « . 7 N g - 1 = . Ab K 
? . 


1 Read verſus Duck. nw | "144 Caſe 276. 
TN this Caſe 4 Queſtion: aroſe upon a Freeman Of If aLoG haps 


I Tondows Will, upon what Part of the Teltator's Freeman of 
Etate the Loſs, which was occaſioned by the Failure of fas. b, fte 


the Executors, ſhould fall, and it was referred to a Maſter Infolvency 


of his Exe- 


to ftate a Caſe to be ſent to the Recorder of the City, cutors, ſuch 


Loſs ſhall be 
the Teſta- 


do certify it to the Court, and the Caſe as Stated was born our of 
RA 43 l. Tit eh and not our of the whole Perſonal Litare 
Whether by the Cuſtom of the City of London the 
| Loſs which befals a Freeman's Eſtate, by the Inſolvency, 
of his Executors, ought to be born out of the Teſta- 
mentary Part of his Eftate only, or out of the whole 
' Perſonal Eſtate, as well Cuſtomary as Teſtamentary ? To 
which it was certified : | 4 | 
We the Lord Mayor and Aldermen of the City of Lon- 
don, whoſe Names are under-written, in Obedience to the 
ſaid Order, by William Thompſon, Eſq; Recorder of the ſaid 
City, humbly certify unto your Lordſhip, that if a Freeman 
London dies, leaving a Widow and Children, his Per- 
onal Eſtate after his Debts paid, and the cuſtomary Al- 
lowance for his Funeral, and the Widow's Chamber being 
firſt deducted thereout, is by the Cuſtom of the ſaid City, 
ro be divided into three equal Parts, and diſpoſed of 
as follows, viz. one Third Part belongs to the Widow, ano- 
ther Third Part to the Children unadvanced by him in bis 
Life Time ; and the other Third Part ſuch Freeman may 
diſpoſe of by his Will, as he pleaſes; but where a Loſs of 
the Freeman's Eſtate by the Inſolvency of his Executors 
happens, there is not any Cuſtom of the City of London 
which directs, whether ſuch Loſs ought to be born out of 
the Teſtamentary Part of bis Eſtate only, or out of his 
Perſonal Eſtate, as well Cuſtomary as Teſtamentary. 


This 


— — —— — — — — - 
410 De Term. & Trin. 1715. 
This Report of the Lord Mayor and Aldermen being 
returned back to the Lord Chancellor Cowper, the Matter 
was again debated by Council before his Lordſhip, who 
was of Opinion, that the Widow and Orphans of a 
Freeman of London are in the Nature of Creditors, and 
ſhall have two Parts in three of the Perſonal Eſtate he ſhall 
die poſſeſſed of; and that if any Loſs happen by the In- 
ſolvency of his Executors, ſuch Loſs ought to be born by 
the Legatees of a Freeman, intirely out of his Teſta. 
mentary Part, and the ſame was in this Caſe decreed ac- 
cordingly; ſo that the Widow and Orphans had two full 
Thirds of the Freeman's Eftate, as if no ſuch Loſs had 
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Witneſſes in the Cauſe, is, becauſe, if the Cauſe Miſcarries, 
the Plaintiffs will be liable to Cofts ; and therefore their Deb 


ſwearing is to exempt themſelves, and tis their own he . 
Choice that they are made Plaintiffs, for without their 


Conſent they could not be made ſo; but Defendants are 


forced into the Cauſe, and if their being made Parties 
ſhould abſolutely invalidate their Teſtimony, it would be 


in the Power of any one, who had a Mind to oppreſs 
another, to deprive him of his Defence, by making the 
moſt material Witneſſes Defendants in the Suit; and 
therefore any of the Defendants to a Suit may be exa- 
mined as Witneſſes, ſaving juſt honors anon to "their 
_— Oe. 7 | 


N this Caſe it was ſaid by Mr. Vernon, that the Regia 


ſon you cannot examine any of the Plaintiffs, * as cann 
m_ a Wit 


—— —— . — 
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— Sa to anſwers che plaintiff's Demands, who were Siſters 


8 2 Heirs at Law. and alſo Adminiftrators and Creditors 
ro the Cred- of the Husband againſt the Defendant, who was Admini- 
preſenratives ſtrator of the Wife, who ſurvived her Husband : As to 
2 not Which, the Caſe was thus, Mrs. Anne Aſb being intitled 
the Sum of 5500, ſecured to her by a 1 
the Wife. for Years on the Eſtate of Sir Edmond Bacon, taken in 
the Name of Truftees ; and likewiſe to 3000 J. ſecured = 
to her by a Mortgage for Years on the Eſtate of Sir 
Humphry Briggs, taken in her own Name ; and alſo to a 
Bond Debt — ol. and to 22 ewels and other 
Things of conſiderable Value. Mrs. 4% became 
a W and on a — oy a Lunacy iſſued out 
for that Purpoſe, the Cuſtody of her Perſon and Eſtate 
was committed to one of the Defendants : Some Time 
after, Philip Packer, Eſq; the Plaintiff's Brother, by ſome 
Contrivance got the Lunatick, and married her, without 
making any Settlement or Proviſion for her; and for 
this Contempt he and others concerned in procuring the 
Marriage, were committed by this Court to the Fleet, 
but on a Suit in the Spiritual Court, the Marriage was 
tenced to be good; and that Sentence afterwards af- 
firmed on an Appeal to the Delegates) and it was orderd 
at the ſame Time, that all the Deeds and Securities re- 
lating to the Lunatick's Fortune, and alſo the Jewels, 
ſhould be brought and far with one of the Maſters of 


5 _De Term. 8 Th. 1 71 5. 
c Pucſer verſus Windham. 
—.— r. E only Queſtion ii in this Caſe was, Whether any, 
rune, tio the and ard Part of the Wife's Fortune ſhould be ſub- 


this Court, in Order to ſecure ſome Proviſion for the 


Wife, in Caſe ſhe ſhould ſurvive her Husband ; and 
likewiſe for the Children of that Marriage, in Caſe there 
ſhould be any. | 
Some Time after, on Mr. Packer's Appli cation to the 
Court by Petition to have the Commiſhon of Lunacy 


ſuperſeded ; but in regard, Mr. Packer's Eſtate was much 
3 incum- 
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incumbred, and he had made no Settlement on his WE * 8 F 


was at the ſame Time ordered, that fo much of the 5500 L 
as was neceſſary, ſhould be applied towards diſcumbring 
his Eſtate, and the Reſidue to be laid out in a Purchaſe 
of Lands, which together with ſo much of Mr. Packer's 
Eſtate as would made up 500 J. per 4nn. was to be ſer 
tled on Mr. Packer for Life, with Remainder to his Wife 
for Life, for her Jointure, Remainder to the Iſſue of 
that Marriage, Vc. with Remainder to Mr. Parker's r 
Heirs; and upon Mr. Packer's making ſuch Serta 
the Reſidue of his Ladies Fortune was to be paid and 
delivered to him ; and in the mean Time he was to be 
examined in Inrerrogatories touching Incumbrantes on 
his Eſtate. 

Mir. Packer never complied with any Part of this Order; 
but being indebred to one Gooding in a conſiderable Sum 
of Money, Gooding brings his Action againſt him, and 
recovers Judgment, and took out a Fi. Fa. and there- 
upon the Mortgage Term of Sir Humpbry Briggs was fold 
by the Sheriff, and the Debt paid. 

After this, Mr, Packer being indebted to the Plaintiffs 
his Siſters, in about 2000 /. apiece given them for their 
Portions, does by Indenture, taking Notice thereof, 
aſſign the (aid 5 500 J. and all Securities taken for the 
ſame ; and alſo all other the Fortune and Portion be- 

| longing to him in Right of his Wife, to Truſtees in Truſt, 
in the firſt Place to pay thereout to the Plaintiffs their 
Portions, and after in Truſt for himſelf, his Executors 
and Adminiſtrators. , 

Some Time after Sir Edmond Bacon paid i in the 5000 l 
due on his Mortgage; and Mr. Packer not having complied 
with the Terms of the laſt Order, that ſame was again 
placed out at Intereſt on a Security taken, in the Name 
of a Senior Maſter of this 8 after which Mr. 
Packer died Inteſtate, and without Iſſue; and about two 


Years after, Mrs. Packer died likewiſe lnteſtare, and with 
out Iſſue ; whereupon the Plaintiffs, who were Siſters 
and Heirs at Law to Mr. Packer, and alſo apc as 
above« 
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For the Plaintiffs in the original Cauſe it was argued, 


"Oe 


abore · mentioned, took out Letters of Adminiſtration to 
him, and the Defendant” Wyndbam took out Letters of 


Adminiſtration to Mrs. Packer the Wife, and brought a 


Croſs Bill to have the Fortune, and Securities deleted 
Kun MAES ; ED 


* 
* td 

- 
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that they had an undoubted Right to this Fortune of 
the Wife's,” not only as they were Creditors, but alſo as 


they were Repreſentatives and Heirs at Law to the Huſ- 


band; that if the Settlement had been made purſuant 


to the Order, the laſt Limitation being to the right Heirs 


of Mr. Packer, would have carried the Lands to them; 


that tho no Settlement were made, yet as Repreſentatives | 
to Mr. Packer, they were intitled to it; ſo that call it 


Land, or call it Money, yet it equally belongs to the 


Plaintiffs; that a Choſe in Action belonging to the Wife 


may 'be releaſed by the Husband ; and if Truſtees for 
the Wife's Fortune ſhould pay it to the Huſband, his 
Wife would be without, any Remedy ; that a Wife on 
her Marriage is to forſake Father and Mother, and cleave 
to her Husband, and ſurely her Fortune is to go along 
with her ; that a Husband may maintain Trover for his 


Wife's Goods taken from her before Marriage, without 
joining her in the Action, ſo is 2 Lev. 107; and if a 


Husband before Marriage agrees to make a Settlement 
on his Wife, and afterwards makes the Settlement ac- 


cordingly, this intitles him to all her Fortune, eſpecially 


if it were made in Confideration of that Fortune ; and 


therefore his Repreſentatives ſhall go away with it, tho 
the Wife ſhould ſurvive, and this has been ſeveral Times 


ſettled in this Court; and here, tho' no actual Settle- 
ment has been made, yet the Wife has had the Benefit 
of her Fortune preſerved to her for Life, which is all 
ſhe ſhould have had, in Caſe the Settlement had been 
made; that ſhe being dead, and no Children to be pro- 
vided for, her Fortune ought to go over to her Huſ- 
band's Family, and not return to her own; that tho 
Choſes in Action are not aſſignable at Law, yet ſuch 
bas ON EE. 
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Aſbgnments are 1 ry Day in this Court and 
the Plaintiffs in this Caſe are Oreditom and therefore 

more ſtrorigly intitled to the Benefit of the Husband's 
Aſſigoment; that theſe Securities being lodged in the 
Court, makes no Manner of Difference, for the Court 
is but in the Nature of a Truſtee of them for the Wife, 
and has no Property therein; but the Property is ſtill in 
the Wife, and conſequently in the Husband that any Diſ- 
poſition by Ceſ#ui que Truſt, is binding upon the Truſtee 
in a Court of Equity, and even at Law; if the Huſ- 
band brings Debt on the Wife's Bond, and recovers Judg- 
ment, this alters the Nature of the Security, and makes 
it the Husband's.; and ſo it has been lately adjudged in 
the King's · Bench, where ſuch a Jud — was held aſ- 
ſignable within che Statutes of Bankrupts for the Bene- 
fit of the Husband's Creditors, for when the Husband 
recovers Judgment, ho Debt is turned into rem adjudi- 1 
catum, and is no longer a Choſe in Action. 
But my Lord Chancellor ſeemed to think, that ſuch 
Judgment would not have carried it to the Husband's 
Repreſentatives againſt the Wife furriring, if that had 
been the Point of the Caſ. 

It was likewiſe urged, that the Order * the 1 ah of 
| March had not at all varied the Caſe; for the Intent 

thereof was only to ſecure ſome Proviſion for the Wife; 
that ſhe being now dead, that Order has had its Effect, 
and the Plaintiffs who ſtand in the Husband's Place claght: 
to have the Reſidue of the Wife's Fortune. 
On the other Side it was argued, that by this Com- 
miſſion of Lunacy againſt the Wife, the Property 
of her Fortune was veſted in the Crown, and this being 
in Force at the Time of the Marriage, prevented the 
Husband's Power over it; that he had indeed been very 
juſtly committed for his Contempt in marrying her; 
but that would bea very inſignificant Puniſhment, if he 
might at the ſame. Time go away with all her Fortune; 
that at leaſt the Crown had a Power to prelerye the 
| "oo and ee ir agninſt any Diſpoli- 


tion 
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tion of their on; and that Power was lodged in this 


Court, that the Court had more than a bare Cuſtody 


of this Lady's Fortune; that by the Order of the 19th 
of March, Mr. Packer was not to have any Part of her 

Fortune, all he made the Settlement, thereby ordered; 
that this was in the Nature of à Condition precedent; 
and he not having performed his Part thereof, had no 
Title to the Fortune; that the Husband's Aſſignment 
could not be pretended to affect the 30007; on Sir 
bry Briggs Mortgage, the Sheriff having made an 


abſolute Sale of the legal Term on the Fi. Fa. before 
that Aſſignment, and the Vendee by that Sale was become 
the abſolute Owner thereof; and Mr. Vernon cited a Caſe 
of | Burnet and Kinaſton, where the Wife having a Sum of 
band after Marriage 
„and agreed, that 
ould inveſt it in the 


made an Aſſignmen 
when d the Truſtees 


Purchaſe of Lands, to be ſettled to ſeveral Uſes; then 


the Husband died, and afterwards the Wife died before 
the Money was paid in, and it was decreed for the Re- 
preſentatives of the wife, againſt the Repreſentatives of 
the Husband; the Reaſon of which Caſe he ſaid was, 
that the Husband could Transfer no more to another, 
than he himſelf had; that he had but a Power of 

in this Money, and if he had made Uſe of that Power 
and received it, the Property had been abſolutely in him; 
that his Aſſignee, who ſtood in his Place, could have no 
other Intereſt than the Husband himſelf had; and ſince 
the Aſſignee did not reduce it into Poſſeſſion during the 
Husband's Life, che Wife being the Survivor, became 
intitled to it as a Cheſe in Action, and conſequently it 


muſt go to N rea e and en. id was a 


Caſe in Point. ; 
It was likewiſe urged, that if this Folate ſhould 50 
to the Repreſentatives of the Husband, it might have 
proved a rey great hardſhip on Mrs, Patker, for ſhe might 
have married again, and had Children, and they muſt 
have been left — of * Proviſion ; 3 that as to the 

3 | Husband's 
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Huſband's Aſſignment it wd general; and if dach 
ral Allgnments 8 prevail, it would ſoom 
End to the Doctrine of Chattels Real, and Choſes 4 
Aion ſurviving to * Wife; for then it would be only 
for the Huſband immediately after Marriage, to make a 
general Aſſignment of all his Wife's Fortune; and that 
would prevent their taking any Thing after. his Death, 
tho nothing more were done by the Huſband to alter 
the Property; that as the Plaintiffs could with no Colour 
aſk the Decree they are now ſecking for againſt the Wife 
herſelf, if ſhe were living, no more ought they to pre- 
vail againſt the. Defendant, who is her Repreſentative, 
and ftands in her Place; and Mr. Vernon cited. a Caſe of 
Pheaſant and Pheaſant, where a Man marricd a Cicy 
without the Leave of the Court of Orphang,'and 
for this he was committed and ſined; and ſometrmes 
that Court has fin'd a Man in ſuch Caſe, to the full 
Value of the Wife's Fortune; yet that Court is of much 
inferior Juriſdiction to this ; and though ſuch 2 
ings may perhaps be ſomewhat Arbitrary, 
never been condemned or prohibited; 1 
ſubmitted it to the Court, er Mr. Pacter s mar ks | 
his Lady, who was then under the Care and = 
of this Court, without their Leave, wag not ſuch a 
Contempt as might” een 10-4 „ of her 
| Foutlns. 5 
And it was urged by walk? the Council for the Des 
| warts that the Fower of the Crown over Lunaticks 
was ſuch à Pr e, as veſted their Fortunes in the 
Crown, tho the Committee was accountable. for the 
Profits to the Relations of the Lunatick, or to the Lu- 
natick| himſelf, if he recovered; and if 5 the Poſſeſ- 
ſion of the Wife was diveſted before her Marriage, and 
conſequently the Huſband had no Power to diſpoſe of 
her Fortune; but this was thought by feveral to be no 


Law, and the Court ſeemed to think it of R | a 


e oc no Renee was "offered 1 Ws 
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that Order, had been a Purchaſor of his Wife's Fortune, 
ſo he having not complied with them, it is now as if 
no ſuch Order had been made; ſo on the other Hand, 
the Wife being now) Dead, and no Children left, the 
Reaſon: for this Court's interpoſing is at an End; and 
then, as to the 5; 300 l. that being paid in during the 
Coverture, was the -Huſhand's Money, and the Property 
abſolutely veſted in him by Law ; and though this Court 
thought fit to lay their Hands on it, and had Power ſo 
to do, being paid into the Maſter's Hands; yet that was 
only in the Nature of a Caution, till the Husband ſhould 
make ſome Proviſion for his Wife; it was the Husband's 
Money, but the Court had a Power to detain or keep it 
from him till he made ſuch Proviſion; but the Wife 
being now dead, and no Children to be provided for, the 
Reaſon of their keeping the Money from him is at an End; 
and then, Eguitas ſequitur Lagem, and muſt give it to the 
Husband's Repreſentatives, tO hom by Law it belongs. 
As to the 3090.1. on Sir Humphry: Brigg s Mortgage, that 
being ſold by the Sheriff on a Fi. Fa. before the Huſ- 
band's Aſſignment, muſt take Place againſt the Aſſign- 
ment, tho perhaps the Plaintiffs may have an Equity to 
the Remainder, after Payment of Googing's Debt; for the 
Husband may aſſign over a; Term or Mortgage for Years, 
which he has in Right of his Wife, and ſo he may 
| likewiſe the Truſt of ſuch Term, and this ſhall prevail 
againſt the Wife, though ſhe ſurvives; and this will be 
different from the Caſe; of Burnet and Kinaſton, for in 
that Caſe the Mortgage to the Wiſe was a Mortgage in Fee, 
which the Husband alone. could not diſpoſe of; and 
therefore the Eſtate being ſtill in the Wife, carried the 
Money along with it to her and her — 
1 Sy | | t 


=: Curia — | 


angry pn for Years, or the Truſt of fich a Terz | 
the Husband has the abſolute Power, and may diſpoſe | 
of it without his Wife's with him; and there 
fore this Afſignment of his to the Plaintiffs might have 
been good, if it had not been for the antecedent Sale 
by the Sheriff; but; however, this Queſtion is not now 
before me, and till = bring on the Cauſe againſt 
Gooding's Creditors, I ſhall ſay nothing further in it. 

As to the Bond of 400 l. that I think was plamly a 
Choſe in Action, and muſt go to the Defendants, nots 
withſtanding the Husband's „ becauſe it was a 
Thing not aſſignable at Law, and bete ſeems no Equity 
to ſupport it agaimſt the Defendants; but as to the 
els they g0 to the Plaintiff, for this Court 
= them but as à Pledge of Caution; and the Props 

was ſtill in the Wife, and conſequently in the Huodaty 
and here was no tort or tortious AG to diveſt that Pro- 
perty, and turn it into à Choſe in Aion, for the Pole 
ſedſſion of the Court was not fuch; and trefeße the 
Plaimiffs, as Repreſentatives of the Husband, have a Right 
to them likewiſe and he faid, che Difference between" a 
Bond or fuch like, and à Term for Veate, whefeto the 
Husbund was intitleck in Right ef bis Wife, was thut 
tho! the Bond, Oc." was'tneerly a Choſe im Aion, and 


not aſſiguable 'by Law; bot a erm 5 Years Was on 
17-4 


a Chattei Real, which the Huſband” 

without his Wife, and 0 height," 

Tem, and eee e 
is Metcalf. 
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er d lone Jewels,} worth abehr 60G J. and takes gun N, 


Caſe 276: 
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1 rde and hedgi "the Jewels to be for each of 
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out taking Notice of the Jew; bis bac nll nor” e 22 without paying ths 
| due on the Notes. 
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Plaintiffs muſt pay all the Money due on the ſeveral 
Notes; and ſaid, ſince there were no Precedents to 


| miſſion of Ba 


"38 his Hands for ſecuring of the 200 4, — the 


Pawner borrows at ſeveral. Tian an ſeveral other 


Sums of Money of the Pawnee, and gives his Note for 
each Sum, without taking any Manner of Notice of the 


Jones, and dies. 


His Executors ie Bill to + wallet the Jerks | 


on Payment of the 200 l. | firſt lent thereon, and In- 


| tereſt; and the only Queſtion was, Whether he ſhould 


not likewiſe pay the other Sums ſecured. by his Teſtator's 
Notes before he ſhould: be admitted to redeem, and the 
Plaintiffs were to produce Precedents, that the Redemp- 
tion might be on Payment of the firſt Sum and Intereſt 
only, but could not find any Precedents. 

My Lord Chancellor now gave his Opinion, that the 


guide him, he chought the conſtant Maxim of this Court 
ſufficient for that Purpoſe, vis, that he who will have 
or comes hither for Equity, muſt do Equity; 


NG hs Dei connot ans beck :ichefo inn, 


without the Aſſiſtance of this Court, it is reaſonable and 
juſt he ſhould pay the Defendant all Moneys due to 
him; for it is natural to ſuppoſe the Pawnee would not 
Tau lent him thoſe Sums, but on the Credit of the 
Pledge he had in his Hands before; and ſaid, the neareſt 


Caſe he could find that came to this was, the Caſe of 


St. Fob and Hiolford, 1 Chan. Ca. 97, tho he agreed. that 
Caſe might be diſtinguiſhed from this, being between the 


Heirs of the Mortgagor and Sureties ; but he ſaid, tho the 


Reaſon he now gave for his Opinion be not mentioned 
in that Caſe, as the Reaſon of the Reſolution ; yet the 
Caſe would well enough have admitted it, and the Pe. 


cree was accordingly; but Mr. Vernon ſaid, if there had 


been any Creditors of, the Pawner by Bond, or a Com- 
cy out ati Ko the Defendant 
pages” them Gn be Des an.-the Goovgal 

3 them to the Pawn, 


1 as to . himſelf before them; F be that, not being 
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che preſent Caſe, My Lord decreed, that if the Paint 
would redeem, the Time for Payment being lapſed; he 
muſt pay all; and he likewiſe declared his Opinion, that 
if the firſt Zum had been ſecured by a Mortgage ß 
Lands, he ſhould not have been e 

the Day for Payment was lapſed, without Paying like- 
wiſe all that was due to . on Notes, or 
Simple Contract; otherwiſe if ſuch e 
had ben ſecured by Bond. 3 


Fal verſus Seat. | Cale 286 


N a eee 
and alſo poſſeſſed of a conſiderable Perſonal: Eſtate; Eiiate to ons 


and having 23 to ſettle and ſecure: bach in kr fr 
Name — Family, does by his Will in Writing, after r Nau 
ſeveral Legacies, and Bequeſts, give: and deviſe all the 

reſt and reſidue of his Real and Perſonal Eſtate to ==q 
Plaintiff, and the Heirs Male of his Body to be 
fur euer; and'for want. of ſuch Iſſhe, to the 
and the Heirs Male of his Body . 
n e the 
f NN and makes the Defendant hu Executory 
es. 

And now. dis Bil ue teought to. here at Acetat 
the Perſonal Eſtate, and that the Plaintiff might enjoy 
the ſame to his own Uſe abſolutely, the Remainder over 

being void; and the Defendant brought a Croſs Bill, 
upon Pretence that there were Directions in the Will, to 
have the whole Perſonal Eſtate veſted in the Purchaſe 
of Lands to be ſettled in the Manner abovementioned. 
But upon reading of the Will, my Lord Chancellor, was | 
clear of Opinion, * 1 5 Directions extended only to 
ſuch Part of the Perſonal Eſtate, as was not upon Go- 
vernment Security (which was about 8000 L or 9000 l.) 
and for the Reſidue, which amounted to about 14 or 


15000 . that was plainly ** no e. 


| . 
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refidue of his Real and Perſonal EſtateG. 


For the Plaintiff it was ſaid, as to that, that the De- 
dich and the whole veſted in 
the Plaintiff, as not being capable of bearing any further 


viſes over were ab{olu 


Limitation, and this Point the Defendant's oma gave 
up; but then they inſiſted, that the Intent of the Teſta. 


tor appearing to be to continue the Neal Eſtate, and the 
Lands to be purchaſed in the Name of the Teſtator, this 


Court would Order the Settlement to be made in ſuch 
Manner, that the Plaintiff might not have Power to defeat 


the Remainders; ; and therefore, that the Plaintiff ſhould 


| made Tenant for Life, with Remainder to his firſt 
and other Sons in Tail Male, and ſo for the others in Re- 
mäainder; and the Attorney General ſaid, the Houſe of 
Lords had in a Caſe lately made the like Proviſion for 
the Benefit of tee, a "a 1 ho not be defeated 
. the Father. 

But my Lord: Chancellor ſaid, it was in 2 Caſe. of 
Articles, where the Intent was plain to provide 
for the Iſſue of the Marriage; but here the Teftator 
himſelf has expr given it to the Plaintiff in Tail Male; 
and therefore he 


where fark ear iecch Place, by the Death of Te- 
nant in Tail without Iſfue, before he could compleat a 
Recovery; and therefore ordered a Settlement in this 


Caſe to be made in the hike Manner, and the Deeds 
r eng ap gas 4p" _ 


1 is 
| 4 
* , ' 
* n , " a - 
Y : . F «a 4 . 
« 7 4 + A : * ? * 4 
* 5 3 Fs * . „ _—— . : 
* 
1 1 5 
. . 1 7 


r - 
— b — rs pn nents — — 


"than in the Deviſe above mentioned, of all che reſt and 


this Court could not vary the 
Linutation ; beſides, that the Defendant has a chance for 

the Remainder, if the Plaintiff ſhould die withour Iſſue 
before any | Reconery ſuffered; and mentioned a Caſe 
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NE Davids made a Mortgage of Lands in Wales, by n Mongig 

way of Leaſe and Releaſe, to one Reynolds, | and maderedeem- | 
his Heirs, in Conſideration” of 300 L. and the Proviſo ment ef 0% 
was, that if Davids, or his Heirs or Aſſigns, ſhould on and Intereft, 


Michaelmas- Day 1702, or any Michaelmas- Day following, , primal wa 
| 1 , | Mortgagor 

pay to Reynolds, his Heirs or Aſſigns, the Sum of 390 I gies, having 

and all Arrears of Rent or Intereſt, which ſhould be pere hr 


then due, then the ſaid Conveyance was to ceaſe ; but fare to his 


j . | Wife, there 
in this Conveyance was no Covenant for Payment of the being no Co- 
venant for 


Money as uſual, but only a Covenant for quiet Enjoy- þ,ymenr of 
ment, and that the Eſtate was free from Incumbrances. ine Mort 
Davids pays the Intereſt of this Money during his Life, whether the 
and ſettles the Lands themſelves to the Uſe of | himſelf fat in E 
for Life, Remainder to Mary his intended Wife for Life, Vis Hands | 
for her Jointure, Remainder to his own Right Heirs; | 
and after having Iſſue by his Wife, one only Daughter, 
named Maud, he by his Will gives ſeveral Legacies ; and 
after deviſes in theſe Words: All the reſt and reſidue of 
my Perſonal Eſtate, I give and deviſe to my Wife Mary 
and my Daughter Maud, whom I alſo make joint Exe» 
cutors, as well to pay my Debts, as to levy my Debts, | 
and dies. Maud the Daughter was then an Infant, and 
died ſoon after, under Age, and without Iſſue. _ 

This Bill was brought by the Plaintiff, and his Wife, 
who was Heir at Law to Davids, againſt Mary his Widow ? 
and Executrix, and againſt the Aſſignee of the Mortgage 
to be let into a Redemption of the Eſtate ; and that the 
Perſonal Eſtate in the Hands of the Widow and Execu- 
trix, might be applied in Eaſe and Exoneration of the 
Real Eſtate, for the Benefit of the Widow and Heir 
at Law. TE A en 

But my Lord Chancellor thought this a quite different 
Caſe from thoſe wherein ſuch Directions have been 
given, and ſaid, that there being no Covenant for Pay- 
ment of the Money, there was no Contract at all be- 

EEE tween 


WOT OTF. nds 3 . 
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| ture of a conditiona 
Payment by the Mortgagor, or his Heirs, of the 8ums ſtipu- 


- don them, neither expreſs nor implied, nor would any 
Adion lie againſt the Mortgagor, to ſubject his Perſon, 


or compel him to pay this Money; but this was in Na- 
P urchaſe, ſubject to be defeated on 


lated between them at any Michaelmas-Day, at the Election 
of the Mortgagor, or his Heirs; ſo that here was an 


_ everlaſting ſubſiſting Right of Redemption, deſcendible 
to the Heirs of the Mortgagor, which could not be for- 


feited at Law, like other Mortgages; and therefore there 
could be no Equity of Redemption, or any Occaſion for 
the Aſſiſtance of this Court; but the Plaintiffs might 
even at Law defeat the Conveyance, by performing the 
Terms and Conditions of it, which were not limited to 
any particular Time, but might be performed on any 
Michaelmas- Day to the End of the World; and ſince here 
was no Covenant or Contract, either expreſs or implied, 
to Charge the Perſonal Eſtate of the Mortgagor, he 
thought there was no Reaſon to lay the Load of this 
Debt, upon that, which was given to other Perſons; 
and tho Maud, who was Joint-Executrix with the De- 
fendant, was alſo Heir at Law to the Mortgagor, yet he 
did not think her Moiety of the Perſonal Eſtate ought 
to be applied towards diſcumbring this Eſtate, but muſt 
go to the Defendant as the ſurviving Reſiduary Legatee; 
and for the Expreſſion in the Will concerning the Payment 
of his Debts, that being coupled with the other Word, 
Whom. I make Foint-Executors, as well to pay my Debts, as 
to levy my Debts, ſhow that he meant ſuch Debts as be- 
longed to the Office of an Executor, which this did not, 
there being no Remedy againſt them, for want of a 
Covenant for that Purpoſe ; and it was at the Election 
of the Heirs of. the Mortgagor for ever, Whether they 
would redeem this Eſtate or not; but he agreed, if a 
Redemption were now to be of it, the Defendant having 


the Eſtate in Jointure for her Life, muſt pay one Third, 
and the Plaintiff the Heir at Law, the other two Thirds 
of the principal Money; and that in the mean Time the 


Defendant 
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Defendant. mult keep down the Intereſt of it 5 but there 
being ſome other Points in the Gaſe, which required a 
further Diſeuſſion, and might be properly triable at Law; 

my Lord made no Decree, but ordered them to ſearch 

for Precedents. Note, It was ſaid to be a common Prac- 

tice in Males to make Mortgages in this Manner, with 

Deſign to keep the Eſtate for ever in their own Family. 


W hit 4 verſus T hornborough & al. 0 Caſe, 282. 
1 Fackſon, the Plaintiff Mary's Father, being ſeiſed where 4 


tt FRY 8 * 


Court of Ez 


in Fee of a Freehold Eſtate, and alſo of a Copyhold yuiry wil 
Eſtate; and having married an Orphan of the City of rag m 
London, does after Marriage, (in Conſideration of 1700 ll. fn Execu- 
which was her Portion, and was but then paid him by the defearing 
Indenture the iſt of October 1678) covenant with the“ ter 
Chamberlain of London, and another Perſon, to levy a 
Fine of the Freehold Eſtate, to the Uſe of himſelf for 
Life, Remainder to the Uſe of Mary his Wife for Life, 
for her Jointure, Remainder to the Heirs Male of his 
Body, on the Body of the ſaid Mary to be begotten, 
with Remainder to his own right Heirs; and by the ſame 
Indenture covenants to ſurrender the Copyhold Eſtate 
to the ſame Uſes 3 the Copyhold was not ſurrendred, nor 
was any Fine ever levied of the Freehold. After this, 
he had Iſſue by his ſaid Wife, Abraham his only Son, and 
Mary his only Daughter, the Wife of the now Plaintiff, 
and died: After his Death Mary his Widow brought a 
Bill, and had a Decree to hold and enjoy the Eſtate 
during her Life. Abraham her Son contracted Debts to 
the Value of 1400 l. for which the Defendants became 
his Sureties; and for the better ſecuring the Payment of 
thoſe Debts, Abraham does by Indenture in Auguſt 17 14; 
covenant to levy a Fine of his Freehold Eſtate, to the 
Uſe of Mary his Mother, who was then living, for Life; 
Remainder to the Defendants for 500 Years, Remainder 
to himſelf in Fee; and the Truſt of the Term was de- 
clared to be for Payment of the 1400 l. and Intereft, 

| with 
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with a Covenant for further Aſſurance; and at the fame 


Time Abraham furrenders his Copyhold Lands to the 


ſame Uſes : After this, Abraham makes his Will, and 
thereby deviſes all his Freehold and Copyhold Lands to 
the Defendants, for the better indemnifying them againſt 
the ſaid 1400 J. and Intereſt, and makes them Executors, 
and then goes a Voyage into the Eaſt- Indies, where he 
died without Iſſue, leaving the Defendant Anne his Widow 
and Relict; no Fine was ever levied by him of the 
Freehold Eſtate purſuant to the ſaid Indenture; and 


Mary the Plaintiff's Mother being dead, the Plaintiffs 


brought this Bill for a diſcovery of Writings, and an 
Account of the Rents and Profits of the Real Eſtate, as 
belonging to the Plaintiff Mary; and that the Defen- 


dants might likewiſe be obliged to ſurrender back the 


Copyhold Eſtate as belonging to the Plaintiff. 
My Lord Chancellor Harcourt decreed accordingly, ſa- 


ving only the Defendant Anne's Dower out of the Free- 


hold Eftate ; and the Reaſon of his Decree was, that he 


took the firſt Indenture to be only in the Nature of 
Articles for a Settlement ; and that if a Bill had been 


brought to have carried it into Execution, the Settlement 


would have been ſo, as to have made both the Son and 


Daughter Purchaſors of the reſpective Remainders; and 
as to the Copyhold, that being to be intailed by the 
Articles, could not afterwards by a bare ſurrender be 
defeated, without a particular Cuſtom had been found to 
have warranted it. From this Decree the Defendants 
now appealed, ö * 

For the Plaintiffs it was argued, that they were Pur- 
chaſors under the firſt Settlement made by the Father, 


in Conſideration of 1700 J. Portion paid; that tho? this 


Deed was executed after Marriage, yet the Portion being 
paid at the ſame Time, it could not be looked upon to 


be voluntary, but would be as effectual as a Settlement 
made before Marriage, and ſo has always been held where 


the Portion was paid at the Time of making the Settlement, 
that if the Fine had been levied purſuant to this Deed 
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2 FOI there had been po. Queſtion bur it T had 
been an effe&tual Settlement; and then Abraham the Son 
being Tenant in Tail, his Covenants to levy a Fine could 
not have bound his Iſſue, much leſs the Plaintiff Mary 
who claimed as a Purchaſor, by Way of Remainder as 
Heir of the Body of her Father; that tho' no Fine were 
levied, yet in a Court of Equity it was to be looked on 
as the Thing; and there is no Doubt but if a Bill 
had been brought by the Truſtees in the Father's Life 
Time, this Court would have obliged him to compleat 
the Settlement by levying the Fine; that the Plaintif 
Mary was a Purchaſor for a valuable Conſideration under 
this Settlement, and therefore ought not to loſe the 
Benefit of it; that as to the Copyhold that was actually 
ſurrender'd to the Uſes of the firſt Deed; and: then 
—_—_ being Tenant in Tail thereof, could not without 
particular Cuſtom for that Purpoſe defeat either his 
Iſle, or the Plaintiff, Pl a bare Surrender; and therefore 
it was pray d that the former Decree might ſtand, 
On the other Side it was argued, that the Defendants 
wete juſt Creditors for 1400 J. that if the Eſtate were 
taken from them, they muſt intirely loſe their Debts 3 
that no Fine being levied purſuant to the firſt Deed, the 
legal Eftate continued ſtill in the Father, and from him 
deſcended to Abraham his Son, and he had by his Will 
deviſed it to the Defendants ; that it was very extraordi- 
nary for the Plaintifls to aſk the Aſſiſtance of a Court 
of 1 Equity to take it from them; that Abrabam the Son 
was but Tenant in Tal in Equity, and therefore, tho ho 
did not levy a Fine, yet that was not material, for a 
Bargain and Sale, à Feoffment, or Covenant, to levy a 
Fine by ſuch an equitable Tenant in Tail, has been held 
5 — to bind his Iſſue; and ſo it was ſettled in the 
Caſe of Allee and Allee, where that Point came ſolemnly 
in Debate, that tho the Plaintiff claimed by Way of 
Remainder, . as Heir af the Body of her Father, yet it 
vas ſuch a Remainder as was actually veſted in the 8on; 
and if the Settlement had been perfected, he might by 
Oo ooo his 
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"bis Fine have barred, not only his own Iſſue, but allo 
the Plaintiff, and then his Covenant to en 
in Equity to have the ſame Effect; that as to the 
hold Eſtate, there could be no Doubt but cher revatio 
ally veſted in the Defendants ; that there could be no 
Intail of a Copyhold, or if there could, yet a bare Sur- 
render by ſuch Copyholder has been / 6 held ſuffi. 
cient to bind his Iſſue, unleſs ſome particular Cuſtom |. 
were found; that a Common Recovery was needful, and 
therefore it was pray'd the Decree may be reverſed. 
But my Lord Chancellor ſaid, he thought, if this Deed 
of Covenant were to be looked upon only in the Nature of 
Articles, then if a Bill had been brought to have carried 
it into Execution in the Life Time of the Father, the 
Court would haye decreed the Limitation to have been 
to the firſt Son, and the Heirs Male of his Body, with 
Remainders to the Daughters, and the Heirs of their 
Bodies begotten, the Remainder to the Heir of the Body 
of the Father; and in ſuch Caſe, tho the Son by a Com- 
mon Recovery might have barred the Remainder to the 
Daughters, yet they would have a Chance for it, in Caſe 
no ſuch Recovery had been; which ſhows the reaſonableneſs 
of purſuing ſtrictly the Intent of ſuch Agreements; for 
the Tenant in Tail, through Ignorance or Forgetfulneſs 
may omit to ſuffer ſuch Recovery, or he may be pre- 
vented by Death before he has compleated it, and then 
the Remainder will take Place ; but he thought in this 
Caſe, from the Circumſtances of pa yin 2 
the 2 Time, and the Chamberlain 1 
Party, that it was more than Articles, and j to be 
looked on as a Settlement, tho' he ſaid it was a very in- 
firm and imperfeC one; but taking it as a Settlement, then 
by the Limitations thereof, as they now ſtand, tho the 
Son would have had both Eſtates in him, and oY 
a Fine have barred them, yet his Covenant to 
Fine only cannot affect the Plaintiff, who now bt der 
her Tite, n not under the Son, bur as Heir of 1 
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her Father, per formam doni, and is in Paramount the 


Eftate in Tail Male, which the Son took. 


But as to the Copyhold Eſtate, he ſaid, that could not 


be looked upon as a Fee Simple conditional (which the 
Council for the Plaintiffs contended for, not being able 
to ſupport it as an Entail) and that the Son could not 
alien it before the Condition performed by having of 
Iſſue; for that every Body knew Copy hold were at firſt 


but a kind of Tenure in Villenage, and in reſpect of 


their baſe Nature, determinable at the Will of the Lo 
though now indeed they have been improved and hardne 


by Time; but Prima Facie, it muſt be taken, that a Sur- 


render by ſuch Tenant in Tail will bind his Iſſue, unleſs 


a particular Cuſtom were found, that there ought to 


have been a Common Recovery, and that not appearing 
in the Caſe, he thought the Defendant had a good Title 


to the Copyholds; and therefore revers d the former De- | 


cree as to that, but affirmed it as to the Freehold. 
But, Note, ſeveral at the Bar were diſſatisſied with this 


and the former Decree as to the Freehold, and thought 


that the Defendants having the Eſtate in Law in them 


by the. Deviſe, and being juſt Creditors, ought not to 


have had this Eftate taken from them by the Aiſiſtatice of 


a Court of Equity, and thought the DiftinQion of an 


infirm Settlement unintelligible. q 

Note likewiſe, in this Caſe the Defendants themſelves 
had by their Anſwer plainly 
Notice of the firſt Deed at the Time they became Sure« 
ties, and took the Son's Covenant to levy the Fine, 


confeſſed, that they had 
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Caſe 282 Trott verſus Vernon. 
In Court 


E derlei M Man being ſeiſed of a Real Eſtate, and alſo poſ- 
. ſeſſed of ſome Perſonal Eſtate, makes his Will in 
wil and 4e- Writing, and thereby deviſes in theſe Words, Impꝛimis, 
my Debts, Le- I will and deviſe, that all my Debts, Legacies, and Fu- 


Euere fan nerals ſhall be paid and ſatisfied in the firſt Place. Item, 


te paid %, give and deviſe, and then proceeds to diſpoſe of his 


ſatisfied in the 


r Place x Real and Perſonal Eſtate ; and his Perſonal Eſtate not 
— to 2 being ſufficient, the Queſtion was, Whether that Clauſe 


charge F. in his Will ſhould amount to a Charge on his Real Eſtate 


fare, if the for the Payment of his Debts, Legacies, and Funeral. 

My Lord Chancellor was clear of Opinion that it 
(ſhould, for as to his Debts, it was but natural Juſtice they 
ſhould be paid, and his Perſonal Eſtate would have been 


liable to the Payment thereof, whether he had given any 


Directions in his Will about them, or not; when there- 
fore he wills and deviſes, that his Debts, Legacies, and 


Funeral ſhall be paid and fatisfy'd, in the firſt place, 


theſe Words muſt be intended to give a Preference for 
thoſe Purpoſes, to any other whatſoever; and * he 
i 1 oes 


"I Gerl — 2 


d n not — his Real or Perſonal Eſtate bony Perſon = 
in particular; for theſe Purpoſes the Perſons who come 
within that Deſcription, muſk be ſuppoſed to be within 
his View; and it muſt be taken as a Deviſe for theit 
Benefit, preferable to any Diſpoſition whatſoever, either 
of his Real or Perſonal Eftate, and — both of 
them are made ou thereto. 


| Pagitt verſus Hoskins. Cals 284, 


Erey Whircombe being a Freeman of London, and has A Freeman 
ving Iſſue two Daugliters only by a former Venter, d r ke 
makes his Will, and thereby deviſcs 6000 J apiece to his wo Haft 


ſaid two Daughters, and makes his ſecond Wife Execu- 25 | 
trix, and dies; the Widow after his Death proves his N 


Will; and on a Treaty of Marriage to be had between air Fan 


| hs 2 Air Bennet Hoskins, the gives in an Eſtimate — II 


Mr. Vhitcombeès Perſonal Eſtate, amounting to about his Perſonal 


| 180001. whereof 6000 J. being her own Share, ſhe had — 


taken Tallies and Orders to that Value into her own h > x 


Hands, and ſes to have a Settlement made on her which —_ 
by Sir Bennet adequate to that Fortune. * 
| „ | — 
Huſband, in Conſideration thereof, ſettled a Jointure of 600 l. per Ann. Loſs of 
11000 L bell . e the ite I wr — 
| D FIe. os 
Thereupon by Articles reciting ; a Marriage intended 8 


. and that it 
was computed her Fortune upon the Account would 
come out to be 6000 J. ue — ir 
thereof, agrees to ſettle r a Jointure 
600 J. per Ann. e the the Gems Time 
makes an Aſſi of 'the Domes lis: was intitled to, 
out of Mr. Whitcombe's Real Eſtate to Truſtees in Truft, 
to make good to Sir Benner any Loſs or Deficiency that 
n of her 6000 J Fortune. 
takes Effect, and Sir Bennet receiving 
beet ſettles 600 L per Ann, or his Wife, for Life, 
Ppppp Purſuant 
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a purſuant to the Articles; and it happening afterwards, 


Bennet, who ſurvived her, againit the Defendant, who 
had taken out Letters of Adminiſtration to Sir Bennet, 


that a Loſs of 12000 J. really befell Mr. Whitcombe's 


Perſonal Eſtate, this Bill was now brought by the 


Daughters, after the Death of my Lady Hoskins, and Sir 


for an Account of his Perſonal Eſtate; and to have a 
proportionable Recompence thereout, for their Shares of 
the 6000 J. that now as the Caſe fell out, being all the 


Perſonal Eſtate Mr. Whizcombe had left; and it was de- 


creed accordingly by my Lord Harcourt to a general Ac- 


count; but afterwards on à Rehearing his Lordſhip 


the Plaintifls now | appealing to my Lord Chancellor 


varied that Decree, and directed an Account of the Per- 


ſonal Eſtate (excluſive of the 6000 /.) from which Decree 


It was infifted upon for the Plaintiffs, that they ought 


to have an Account of the Perſonal Eſtate at large; that 
if they ſhould not have this Account, they would be 


intirely defeated of their Portions ; that this 6000 J. was 
all that was left; and Sir Bennet having Notice that it 
was ſubje& to an Account, ought to be affected with it, 
eſpecially as this Caſe is, where he has provided himſelf 


with a Recompence, in Caſe of any Loſs or Deficiency, 


that otherwiſe it would be in the Power of any Woman, 
who was an Executrix, to give away all her Teſtator's 
Aſſets with herſelf in Marriage, and ſo defeat Truſt 
Creditors of their Debts, the Conſequence whereof 


would be, that none from henceforth would run that 


Hazard, and ſo no Women would be made Executors ; 
that tho' Sir Bennet is in the Nature of a Purchaſor of 
this 6000 J. by his Settlement, yet he appears to be 
Purchaſor with full Notice; and therefore his Aſſets ought 
to be liable to the Plaintiff's Satisfaction, and cited 2 Vent. 
360. Hodges and Waddington. © 

On the other Side, it was argued by Mr. Vernon and 
others, that if an Executrix commits: a Devaſtavit, and 


marries, the Huſband ſhall be liable, even at Law, during 


of 
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| the Coverture, to make it good; but after her Death nue 
Suit can be maintained againſt him at Law, whatever | 


Fortune he had with her; that in Equity indeed it has 
been held, that any Specifick Aſſets of the Wife's Teſtator 


may be followed in the Hands of the Huſband after her 


Death; ſo for any Thing which he bas meerly in Right of 


his Wife, he ſhall be liable in this Court, 10 far as that 
extends, to make good any Devaſtavit committed by his 


* 


Wife before Marriage; but for the Fortune at large of 
the Wife, it was never yet carried ſo far, as to charge the 


Huſband on Account thereof, after her Death; eſpecially 
where the Huſband, as in this Caſe was a ge 
his Wife's Fortune, for a valuable Conſideration, by 
making a Settlement on her; that if the Wife before 
Marriage had ſold theſe Tallies and Orders to any 
Stranger, and waſted the Money, the Plaintiffs could 
never have come againſt the Purchaſor for a Recompence ; 
that the Huſband was equally a Purchaſor in this Caſe 


and ought not to be affected by this accidental Loſs, 


which has ſince happened in Mr. Whitcombe's Aſſets ; that 
if it were otherwiſe, there would be no dealing with an 
Executor; and where a Woman was made Executrix, ſhe 
muſt never expect to marry. e 
But my Lord Chancellor ſaid, that Sir Bennet Hoskins 


taking Notice in the very Articles, that this very 6000 J. 


was part of her firſt Huſband's Perſonal Eſtate, and that 


too, upon an Account open and unliquidated, he comes in 


as a Purchaſor thereof, ſubject and liable to that Account, 
and can be intitled to it no otherwiſe ; he does not take 
it as a ſtated Re Sum whereto his Wife was in- 
titled; but as ſo much as upon the Account might be 
coming to her; and therefore takes it ſubject to the Event 
of that Account, and has accordingly provided himſelf 
of a Recompence, in Caſe it ſhould fall out to be leſs; 
and therefore he thought, that the ſecond Decree which 


excluded the 6000 J. out of the Account was wrong; 


and that the firſt Decree was right, and ought to ſtand; 


But 
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But Mr. Vernon ſeemed to be much Uiflatified with rea 


| Decree, and apprehended the Conſequence of it might be 


Chancellor ſaid, that Inference could not be made from 
this Decrec, which was founded wholly on che Circum- 


very dangerous to Perſons who ſhould deal with Executors 
for the Purchaſe of their Teftator's Aſſets ; but my Lord 


ſtances of the Caſe. Yay 


Note, A Caſe was cited, when this Chancellor had the 


Seals before, where an Executor being poſſeſſed of a Term 


for Years in Right of his Teſtator; and being indebted 


to one in a Sum of Money on his own Account, agreed 


with his Creditor for the Sale of this Term; and chat the 


Debt ſhould be diſcounted out of the Purchaſe Money; 
and yet upon a Bill brought againſt him by the Creditors 


of the Teſtator, he was not 1 to ſink his own 
Debt, but was decreed to pay the Money, becauſe he 


purchaſed with full Notice ; that this was a Teftamentary 


Eſtate, and nothing came into the Executor's Hands as an 


th Ae. whe edna | 1c 
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| Stankaps verſus Thacker... en a. 


Ibert Thacker, the > Father of of Giller | Thacker, 0 * GER 
on the Marriage Son, tures of Leaſe, ri 
and Releaſe, in b 1670, e ee df Le to Release 
Truſtees and their Heirs, to the Uſe Gilbert the Farber a — 
for Life, then to Jane his Wife for Life, Remainder, to their Heirs, 
Gilbert the Son for 99 Years, if he ſhould: ſo long ve ihe Farber 
| neee to 2 and joy Hei, during his Life, aer 0 
to ſupport Contingen inders, Rem 5 to the h Wife for 
e Wife for 45 Fo ke he Jointure, Remainder — to 
the firſt and other 80 that Marriage i in Tail Male ya" 1 
ſucceſſively, d to. the Daughter and e ſe ld 
1 that Marriage, and the Heirs, of their Bodies, till mainder to 

> ſhall oak: the =. ves, and A fg be hi Lk 
premiſſes, have ra and receiv | " 
000 4, and after the land Pg. raiſed, or in Caſe there. —.— 
no ſuch Da e or. Rr bh tp den to; the Hein va. 
of the Body « en. the Remainder, to Francis witeforLite, 


EE q q. T5 b ro, MI o Thee for be. 
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and Profits, have ved 3000 I. Remainder to 
ſecond Son bf e and to his firſt and 1 Hoes —.— 2 fo he Kh 


cn articular Paton were Js e 82. e 


8 Ws ſubſequent Remainders, the — to them being 
vn 


1 


t Jeirs of the Son 

after all the 

82 eld, that this was no 
1 a Secur, till the 3000 K 


2 * 


De — 8 Trim 1716, 


Thacker, the ſecond Son of old Gilbert, and = hu art 
and other Sons in Tail Male ſucceſſively; and ſo in like 
Manner to ohn Thacker, a thind Son of old Gilbert; * 
to his firſt and other Sons in Tail Male ſucceſſively, R 


mainder to the N Hein of Gilbert Thacker the Son * 


for ever. 

© The Ami cakes Effet, and they have Hue only 
two Daughters, who being in Poſſeſſion, after all the 
other Eſtates determined, which were precedent, ſuffer a 


Common Recovery to the Uſe of themſelves and their 


Heirs, and one Queſtion in this Caſe was, n by 
this R ' the Remainders were not barred. 
And it was argued, that they were, becauſe oF pri- 


Tenants in Tail; and the raiſing of the 3000 J. was 
but the Intention thereof; and when they 
being ſo Tenants in Tail, ſuffer a Common Recovery, 

this bars their Eſtate Tail, and the Remainders depending 
chereon; and for this was cited and relied on a Caſe in 
Point, Beyſon and 

ſeveral Caſes there pur by my Lord Chief Juſtice Hale. 

But as to this Point my Lord Chaneellby was clear of 


Opinion, both = the firſt ſpeaking to it, and the 


N _ IT after, that this was but in the Nature of a 


for the zooo U and the the Recovery barred the 
— i and Remainders at Law, Jet che Daughters | 


were but in the Nature of Truftees, after the 3000 . 
_ raiſed, for thoſe in Remainder ; that before oo Recovery, 
they had but an Eſtate Tail for their for that 
Sum, that now after the Recovery they b 1 the Fee- 


0 Simple; ; but ſtill che fame in a Court of Equity was but 

a Security, till that Money raiſed'; that thoſe in the Re- 
mainder had the Equity of Redemption in the ſame 
would have 


 Mapner as the Perſon who made that Security 
had, if no ſuch Limitation in er had been ; that 
: therefare, they might 2 any Ti „ by paying off that 
_ 3000 J. determine'the Eftate of 


4 


Intention of this Limitation, was to make them 


Hudſon, 1 Mod. 108, to 112, and the 


en wand be be ies kr hem; th 


IN — — . 


this 1 z0001.- being to be AGſed our of the Rents, Tſhcs, ** 


and Profits, if the Ordinary or Annual Rente and Profits 
of the Lands would not raiſe the Money in a cbnvenient 


Time to anſwer” the Intent of the Settlement, which 
provide Portions for the Daughters; that in 1 


was to 


Court of Equity the fame might be decreed to be raiſed - 


by a Sale or Mortgage thereof, which were the extraot- 
dinary Profits of the ſame Lands; and tho in this Caſe 
the Daughters had been in Poſſeſſion of thoſe Lands for 
fome Time, and oa key coy Rents and Profits thereof, 
ht upply any Defreiency in the raiſin 
of ns Fn nee by Make or Sie and the Rents ing 
Profits already gli ry ot Set applied, im the Geff 
Place towards the Intereſt of the 3000 J. and the Reſidhie 
received towards the Principal, and what ſhould fall ſhort 
to be made up by e e otherwiſe, if they 
ſhould be eo N 3000 . out of the Am 
Rents and Profits, only they would be eating out chei 


Portions, and might never have any Sum ade quae to the 


Proviſion in to them 
| Another Point in this Caſe was, Whether the Re- 


mainder to the Heir of the Body of - Gilbert the 
and the laſt Remainder fo the Right Heirs of the fa 
Gilbert, ſhould veſt in ſuch Heir of the Body, or Right 
Heirs by Purchaſe for it ſeerts' the two other ors of 
old Gilbert were dead, without Iſſue. een 
And it was argued' it ſhould; end Gmb e 
taking but an Eſtate for Years, and the Reniainder being 


limited 
Life ;\ that the Remainder muſt veſt in the Heirs; or 


Heirs of his Body by Purchaſe, he having nd Effate of 
Freehold. 


But on the other Side it- was argued, that the Son 
joined with his Father, and therefore it was to be pre- 
ſumed that the Father had but an Eſtate for Life; and 
that the Inheritance moved from the Son, and then it 


was his old Reverſion in him; and upon this Occaſion 
were cited the Caſe of Fenwick and Mitford, 2 Co, 91. 
2 


Y to Truſtees and their Heire, duritig his 7 
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De Term. & Trin 1716, 


G. Lit. 22 b, and Pibus and Mitford, 1 Mod. 98, that a 


Man cannot make his Heirs, or Heirs of his Body Pur- 


chaſors, without departing with the whole Fee· Simple; 


that here be had not ſo done, becauſe having but an 
Eftate for Years, the old Eſtate for Life continued in 
him ; and being coupled with the Remainder to the Heirs 


of his Body, and that to his Right Heirs, muſt neceſſarily 
derive the Eſtate to them by Deſcent. 


But to this it was ene, that the Eſtate being limited 


to Truſtees during his Life, entirely varied this Caſe 
from thoſe which had been cited; that this Sort of Li- 


mitation was not thought of at the Time of thoſe other 


Caſes, but was entirely new, and found out long after ; 
that by Reaſon thereof he could not be ſaid to have any 


reſulting or old Uſe during his Life; and that it had 
been ſo adjudged in the Caſe of Tippis and Coſuns, by - 
my Lord Chief Juſtice Holt, and all the Court, which 


Caſe. is reported in 4 Mod. 380; ; tho' the Judgment i is 
not there mentioned, 

But this being meerly 2 Point of Law, and it not 
ppearing,.. whether Gilbert the Son had any, or what 
Elle, tho' he joined in the Conveyance, whether an 


Eſtate Tail with a Reverſion to old Gilbert in Fee, or 
whether he had a Remainder in Fee, or what other Eſtate; 


My Lord Chancellor order d an Ejectment to be brought, 
and on a ſpecial finding of this \ kd the Queſtion to. 
0 argued and determined at Law, and laid, that be 

ought. 1t a very nice Point. 

Note, The very ſame Point came in N. Che #8 
my Lord Chancellor Harcourt, in the Caſe of Ewer and 
Hawere, but was not determined. 17 | 
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Sympſon verſus Hornſby, |. 
"TT" HE Queſtion in this Caſe aroſe upon the Will of 
one Thomas Addiſon, who having a Wife, and onl 


two Daughters, deviſed Lands in ſeveral Towns to his 
Wife for Life, for her Jointure ; and afterwards towards 
the Cloſe of his Will deviſes all his Lands, Tenements, and _ 
Hereditaments in thoſe Towns, after the Death of his 
dear Wife, to his Daughter Bridget, and the Heirs Males 


of her Body; and for want of ſuch Iſſue, to his Daughter 


Jane, (who was his eldeſt, but had diſobliged him by 2 


marrying improvidently) and her Aſſigns, during her na- 
tural Life; and after her Death, to her firſt and other 
Sons in Tail Male ſucceſſively, with ſeveral Remainders 


over: Bridget dies in her Father's Life Time, leaving 


Iſſue a Son, whom the Grandfather took to his own 
Houſe, and expreſſed much Kindneſs for; afterwards the 
Grandfather makes a Codicil, which began thus, 4 Codicil to 


be annexed to my Will, and by that he gives ſome Part of 


a Leaſchold Eſtate (which by his Will was given to his 
Daughter Bridget) to her Son, adds another Truſtee for 
ſome Charities he had given by his Will, and then duly 
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executed this Codicil ; but the Codicil was not actually 
annexed to his Will, ſo that the Execution of that could 
not amount to a Republication-bf his Will; and now the 
Queſtions were, log oa] 


I 1 1 ether * be ay I Ren _ Life in the 
Lands remli undi 7 Con. 24 
Whether the ben of Bridget could take at l. 

An Heir x As to the firſt Point, the Court ſeemed pretty clear, 

be difinheri- that the Wife took no Eſtate for Life by Implication, 

dong ald becauſe the Implication which ſhall diſinherit an Heir 

im at Law, muſt be neceſſary; and here was no neceſſary 

Implicatioh, the the Daughters were Heirs, becauſe it 
may be intended to extend only to thoſe Lands which 
were before. expreſly deviſed to the Wiſe for Life, that 
they ſhould not have them till after her Death ; but 

for the others, ny Houle go to them immediately, and 


* 
plication. 


therefore, the Will ſhall be taken diſtilbutively accord- 

ing to the Caſe of (oc and Gerrard, 1 Saund. 180, 

Leh li en 12 LAB ny ou - | 
Deviſe o- As to the Lccondd Point, it was argued | that the Son of 


Lands to A. *© 


and the Heirs: Bridges could take nothing in this Caſe, that as in Breit 
Body. . des and Rigden's Cale, the Word Heirs was only to denote 
—_—_ the Quantity of the Eſtate; N 10 in this Caſe the Words - 
Teſtaror, lea» Heirs Males of her Body, were only. to expreſs the 
the Hevits bh Quantity likewiſe, that is, in the one Caſe the Deviſce 
void, and - Was intended to take a Fee-Simple, ſo in this Caſe the 
nor rake. Deviſee Was intended to take a Fee - Tail, and in neither 
| + Caſe were the Word Heirs or Heirs Males of the Body, 
any Deſcription or Deſignation of the Perſon WhO was 
to take by Purchaſe; that in Caſe of ſuch a Deviſe in 
Fee the firſt Taker might immediately diſpoſe of, and 
give it away from his Heirs, ſo might the Deviſee in this 
Quaſe too by proper Conveyances; that this Point has been 
ſettled long ſince in Hartopp's Cale, in (a. Elix 243; that 
this was held clear likewiſe in my Lord Lanſdown's 
. Caſe, lately in the King's · Bench, where my Lord of Bath 
deviſed Lands to Bernard Granville, and the Heirs Males 
of his Body, and Bernard dying in the Liſe Time of the 
wh Ol e Teſtator, 


Teſter, leaving Iſſue Male, che-Tefiator my Load of 
' Bath, afterwards made & Codicil, and the Will and Cod —  - = 
cil, both lying together upon the Table, my Lord tod © 
up the Codicil, and ſaid, this was his Will, and then 1 
publiſhed and executed it in the Preſence af e Wit : > 7 
neſſes, and when he had done, put both the Will and 
Co dicil together in 2 _ and yet in that Caſe it Ns 
held, that this making of the Codicil was no Republi- 
cation of the Will being not aflixed together ;; an; . 
the Heirs Males of the Body of Bm Granville ulld 
not take, no more can —— in this Caſe neither; thae 
admitting the making ſuch Cadicil might amount to 
a Replublication of the Will, yet whilſt the Words of 
the Will continued as they were, the Hcirs Male of the 
- could not take, no mote than a Grandſon - could 
taks, as Son, by ſuch Republication; according to che 
Caſe of Sterd and Berries, 1 Vent. 34 1. 2 Mod. el, qv 
that a Codicil was a diſtinct fager of itſelf; ad if 5 | 
the making of that ſhould amount to a Republication of 
the Will, ir would entirely elude the Statute of * oth 
r Ferjuries; that 5 rd Lanſdown's Nas Lo 1 
upon the Importunity of great Council a ſpecial Verdi + - 
Was was ited to be Lund, cho the Court e. clear o 
theit jon as bo the Foint; and that Caſe was after- . 
wards agreed by the Parties, that in 1 Gd. 53, 78.9, 
u like Deviſe to four Daughters was held void for a2 
fourth Part, by the Death of one of the Daughters, in 
the Life Tune er the Teſtator; and do was likewiſe the 
Caſe. of Fopham-and Banfield in this Court. Lau en 
My Lord Chancellor was dlear of 
Codlicil in this Caſe could not help 
the Conſtruction of Law in thoſe Calan was TT. = — the | 
and ſevere ; chat the Teftator in this Caſe malt gation of . 
berainy meant, that 'FJave ſhould have nothing -whilſt 
there remain'd any Iſſue Male of Bridget ; that he would 
donſider of the Will, and if any Thing could be found 
to diſtinguiſh this Caſe from thoſe which have, been 


cited, he would give Relief for a Moiery; but if * 
the 


Is . — 44 


442 "De Tam 7 Ta 1706. 
8 TW, 750 Vong, and Ig muff Tubmir to be bound, 
by them; and Wray n his Lo, eee 


a Vid. If. fl 
Caſe * LE Bone verſin Barkhan. - 
4b CO IR: Edward  Barkham being ſeiſed in Fee 65 che 


== Lands in Queſtion, by his Will, dated the 19th of 

3 January 100, deviſes all his Eſtate to Sir William Maſ- 
the Prmiſſ fingberd and. ke Walpole, and their Heirs, in Truſt to 
| Male of the {ell the ſame, or ſo much as would be ſufficient to paß 
tte Teftnor's his Debts and Legacies ; and after Payment thereof, di- 
e rected his ſaid Truſtees to convey the Reſidue of his 
che Heir Eſtate to his Couſin Robert Barkbam, and the Heirs 
— Body of B. Males of his Body; and for want of ſuch Heirs Males, 
preacher tO the Heirs Males of the Bod y of Sir Robert Barkham, 

. * or his Great Grandfather 3 and for want of ſuch Heirs 
— Bro- Male, to his own Right Heirs for ever; and gave to 


Aae general. his Siſter Mrs. Newcomen 2000 JL to be put out at Inte · 


Whether te ae reſt by his Truſtees during her Life, and after her Death 
to convey to be paid to her eldeſt Son; but if no Son, then 10004. 
* pay in. Was to go to ber Executors or Adminiſtrators ; and the 
a Heir Male other 1000 l. to his ſaid Couſin Robert Barkbham, or his 


by deſcent, Heirs Male; and after ſome other Legacies, gives all the 


ſio he is 


— 2 Reſidue of bis Perſonal Eſtate to his ſecond Son Robert 
rake rake_ by Pur- Barkham, and made him ſole Executor; but if it hap- 
pened that the ſaid, Robert was not in England at the 
Time of his Death, then he made the ſaid Truſtees Exe 
cutors in Truſt ag him, till he ſhould return; but in 
Cuaſe the ſaid Robert ſhould die before he returned, then 
he made his Heir Male ſole Executor, and gave him all 
his Perſonal Eſtate, and ſoon after died ales Iſſue. 
Robert Bar tham the Couſin, died without Iſſue in [Span 
before the Teſtator ; and now the Queſtion aroſe upon 
this Will, Whether Edward Barkham, who was Heir Male 
of the Body of the Great Grandfather, or Mrs Newcomer, 


. who was Ser and Heir of Sir Edward Barkbam the 
S NM ei St 2 ITrceſtator, 


> | att Abt 


father, had the better Title. W bn * 

Ikj1 was argued by Sir Thomas fm, that Edword bein ng. 
ling, and no Notice taken of him, it ws plain the 
Teſtator never intended he ſpould bave-it in the Em 

Manner with his Brother Robert; that the 2000 L was 
only a Recompence for the preſent Deviſe of the Eſtate 

Tail to Robert, and not to be carried! as a Recompence 

throughout to the laſt Remainder, that that was only to 

go to thoſe who fully came within that Deſcription,, that 
the Word Heirs, is either to denote the Per on. who is 
to take, and then it is vice Nowinis, or it is to, expreſs 

the Quantity of Eſtate, that is, to paſs; and Hob. 31, 

| he that will take as Heir Male by Purchaſe, muſt not 

only be Male; but Heir too; and faid, the principal Caſe 
of Cownden and Clerk, in Hob. and the Caſe of Afbenhurſt 
cited at the Bhd: of chat Caſe, were directly in Point; 
that without all Queſtion it was ſo in a Limitation by 

Deeds, and had always been held to be the ſame in Wills, 

that in 1 Co. Archer Caſe, it was held to be plainly a 

Contingent Remainder to the next Heir Male of Robert 

Archer, and not ſuch a Deſcription of his Perſon, as to 

veſt it in him preſently, for then it could never have 

been deftroy'd by the Feoffment of the Father, and 

2 Leon. 70. Challoner and Bowyer comes up directly to 

our Caſe, and ſhows, that the ſame Conſtruction has 

' prevailed in a Will, as well as in a Deed; that in the 
Caſe of Burchett and Durdant, 1 Vent. 334, if it had not 
been for the Words nom living, it would have been a plain 
Contingent Remainder ; and ſo the Judges in that Caſe 
apreed, and cited the Caſe of Goodright and Corniſh, 4 

Mod. 255, to the lame Purpoſe ; and that in the Caſe 
of Beaumont and , the Words begotten were held 
my to the Words now living, and amounted to a 

tion of the Perſon 3 that there was a wide Diffe- 

at che WA. and for want of ſuch Iſſue; | 
and! ths Weng for ek of his Heirs Male; oe 

Arft Caſe, the Word Iſſue was an bien and Cors 
BFfF - rectiont 


E Heir general x the Gran aw 


— — 


done with Robert's Family, when he had limited it him, 


Alteration in the Conſtruction of Deviſes of this Kin 


Heir and Male, which in this Caſe he is not; 2 


reftion f che general Import of the Words Heirs of the 
1 ſame Words being ſtill 
N Who wus not compleatly Heir 
Male by . — 7 that in this Caſe he ſeemed to have 


and the Heirs Male of his Body, and that he n 
ſhould go as the Law directed. _ 

Lechmere, to the ſame Intent, that the 2000 L given 
to Mrs, Newcomen, could only be a Recompence for the 
Eſtate Tail limited to Robert; that he only poſtponed. 
his Heirs for the Sake of Robert, and his Iſſue Male; and 
whenever they failed, his Heirs muſt come in; that in- 
deed of late Days, Limitaciom of this Kind have been 
carried much farther than in ancient Times, but he 
thought they ought not to be carried any farther ;- for 
that would ſhake a great many Settlements, and deſtroy 

the Peace and Quiet of many Families ; that the Caſe al 
Burchett and Durdant, was the firſt Caſe that made an 


and ſaid in Mandivill's Caſe, Co. Litt. 26 b. it was held 
quite otherwiſe ; that there was a great deal of Difference 
between a linial "Heir Male, and a collateral Heir Male; 
and that no Caſe had been carried ſo far as to let in a 
collateral Heir Male, unleſs he. was compleatly ſuch ; 
that in the Caſe of Burchett and Durdant, the whole 
Streſs and Foundation of the Reſolution, went upon the 
Words, now living, which they held to amount to the 
ſame as Heir Apparent ; and yet that Caſe was ſtrongly 
oppoſed, and underwent a very great Litigation ; that in 
the Caſe of Beaumond and Long, the Words then begot- 
ten were held ets Gene Bains; as the Words now 
a fo was of foch ter, whit we 3 went on, 
and for want of ſuch Iſue, which were explanatory, 
and ee 45 the Word Heirs e the Iſſue of 
his Aunt Long; but here it is, and for want of ſuch 
Heirs Male, which Rtill 12 
Heir; and then to 1 he muſt be both 


2 


— — re 
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Cale of G and dd had: hoon always re ones 8 N 
was clear of 5 that 


Occaſions, and was never 74 
my Lord Hobart in that Caſe 
the Statute de donis, — 
the Heirs Male of the Body, not to direct their 


by way of Purchaſe, That in Co. Lit. 26 b 164 


to preſerve: the Deſcent to 


the Father, and the Heirs Females of the Body 
Father, ſhe takes only an Eſtate for Life, and the os 
| Limitation is void, becauſe the ought to be both Heir and 
Female to take by Purchaſe, r in that Gale ſhe is 
not, the Brother being Heir. has " 750 
'On che cer i b e Sir c 1 
that there could be no ſound Reason aſſig 45 for che 
Difference between the Heir Male dig 
and when he was to take by Purchaſe; that at Common 
Law, before the Statute de donis, ſuch Limitations were 
taken Notice of, and allowed to be good; that in a Will, 
the Intent of the Teſtator, who was ſuppoſed” to be 
inceps Concillii, was always to be regarded; that in tlie 
Cale of Pybus and Mirford, my Lotd Halt was of Opi. 
nion, that if the Heir Male, by the ſecond Venter could 


not have taken by 
chaſe ; that the Caſe of Beaumont and Long was a Caſe 


in Point for them, tho' indeed this was a much ſtronger 


Caſe ; for there the Perſonal Legacies given to the Heir at 


Law, were given but once; but here the 2000. is 


limited to the Heir, ſo as in ſome Sort to reſemble 
Land, for it was to go to her eldeſt Son, if any; and 
if not, then to her Executors, Nc. that there was no 


Difference between the Limitation for want of ſuch Iffue, 
and for want of ſuch Heirs, that in neither Caſe could it 


be carried further than the Words of Limitation imported; 
and ſo it was held in Dyer 191. Frenſham's Cale, that 
the Words then begotten in Beaumont's Caſe, would be 
of no wm to direct that * for my Lord 


* 
4. if 

Man has a Son and a Daughter, and the Lands are den 
to the Daughter, and the Heirs Males of the Body a 


by Deſcent, 


Deſcent, that he might take by Pur- 
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__ Attormy; General, to the fame Intent, that if 
been an Eſtate Tail in Sir Robert the Great Grandfather, 
there could have been no Doubt the Deſtndant would 

| have taken ag Heir Male of his Body z that in this Caſe 
the Intent of the Teſtator was 8 to exclude his Heir 
General, that he had ſufficiently; provided for her, by 
giving het 2000 l. that the Meaning of che Books, which 
lay, the Word Heir is not a good Name of Purchaſe is 
na more, than that it is not a ſufficient Deſeription of the 
Perſon who is to take ; but if by any Circumſtances he 
is ſo deſcribed as to notify who is meant, then it is a 
ſufficient Name of Pur ; and ſo is the Opinion of 
my. Lord Anderſon, in his Report of Shellys. Caſe; that 
the Limitation to the Heirs Male of the Body of one 
who. was: dead, was quaſi an Eſtate Tail in the dead 
Perſon ;. that taking of it in that Senſe, would reconcile 
all the e and anſwer all the Difficulties that 
had been objected againſt it; and that it was to be taken 
in this Senſe, he 5 2 Leon. 23, 27. Cro. Elia 108-9. 
Lit. Left. 30. Cro. Car. 24. Hodgkinſon and Wood, 1 Mod. 
226, and 2 Mod..207, the Caſe of Southcote ad Stowell, 
that this differed. me the Caſe of Cownden and Clerk, for 
the Heirs Male were not limited or mentioned to be of 
his Body, as in this Caſe, and ſaid, the Caſe 16 Elix. 
at the End of Pybus and Mitford, 12 Vent. was a Caſe 
in Point for them. 

Mr. Cowper to the ſame Intent, "a thought the Diſtinc- 
tion taken by Mr. Attorney-General would reconcile all 
Differences, and deſtroy all the Fiftions of the Law 
againſt them, that it ad take away all Uncertain 4 
che Deſcrip tion of the Perſon, and carry on the Deſo 
as the Teftator intended it; that if this Notion of . 
being an Eſtate Tail in the Great Grandfather, were but 
a Fikion, et it might well be made Uſe of to deſtroy 
n on, which n 
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x Sic Sir Robert.  —_ to the ſame) Intent, that 
peak! 
male of ſuch a one will carry it only to thoſe who are 


cient, tho he be not Heir Male, or Female;: in à ſtrict 
legal Conſtruction, eſpecially where the Heirs General 
are excluded, as in this Caſe. As to the Objection, that 
the 2000 l. was a Recompence only for the Loſs of the 
firſt Eſtate Tail, he ſaid, it muſt be taken as a\Recom» 
pence for the Whole; for the Defendant Nemcomes cohld 

no more take under the Limitation to the Heirs Male of 
the Body of the Great Grandfather, than he could under 


the firſt Limitation to Nobert in Tail; and therefbre 


the Recompence muſt be ſuppoſed to extend to tlie 


Whole, and cited a Caſe of Baker and Wall; in G B. Paſch. 


4. NV. Rot. 1484, that a Perſon may take -as Special 
Heir where the Intent is manifeſt to exclude the N 

General. 1% 
Mew Þ rw" chat the Will of che 


Teſtator was to be obſerved as far as it might be; that it 
was here in the Caſe of a Truſt which this Court had 


the Direction of; that they had ſometimes varied from 
the Rules of N and ig they had ſo done, the 
Courts of Law, from the Inconveniencies that would 


otherwiſe follow, had come into the Rules of the Courts 
of Equity, as in the Settlements of Terms for Years 
beyond a Perſon's Life, and ſo they might in due Cale. 

Mr. Williams on the ſame Side put this Caſe, If a Man 
has Iſſue two Sons, A. and B. — has Iſſue a Daughter, 


and the Grandfather deviſes a Rent Charge out of his 
Eſtate to the Daughter of 4. and then deviſes the Eſtate 


to his Heir Male; no Doubt the ſecond Son ſhall take, 
tho the Daughter is Heir, and ſaid, they came into this 


Court only to know how the Eſtate ſhould be ſettled. 
Lechmere by way of Reply ſaid, that the Notion ad- 
vanced by Mr. Attorney-General, that the Heir Male of 


e Terre e the 


ing a Limitation to the Heirs:Males, — 


compleatly ſuch; but where there are any Words that will 
* — to a Deſcription. of the Perſons: Jo as to-ſhew. 
whom be meant by — Words, there it will be ſufſi - 


"448 


1 Mich. -"" 


and Male tos, and yet he could never take, becauſe de- 


Vid. * 


che Body. of the. Great Grand father ſhould be in, ua by by - 


Deſcent from him, wins entirely new, and was attended 
with very great: Intenvemiences; for then laying Edward 
Barkhans quite out of the Cale) ſuppoſe the Siſter; had 


been dead, leaving à Son, he would be compleatly Heir 


rived through à Female; and if Edward Barkham was to 
bring a For medon in this Caſe,” he could not lay the 
Efplees in his Great Grandfather, and cited Lin. 8:0. 30, 
and my Lord Coke's es: _ and the Caſe ka 
Mandeville there cited. Dl e li L et e 

Lord Chancellor. This Will is perſellly Piecutory, a 
Comiejance is ſtill to be made, and they come into 
this Court to direct the Manner of it; ſuppoſe Edward 
bad been Heir and Heir Male of the Body of the Great 
Grandfather, the Conveyance could never be made in 
the very Words of the Will, for then he could not take 
at all; it's like the Caſe of Marriage Articles for Settle- 
ment of an Eſtate on the Huſband, and Heirs Male of 
his Body; yet when they come into this Court for 'a 
Specifick Execution, the Court models the Settlement, ſo 


as to make it effectual, and will give the Huſband but 


an Eſtate for Life. The Special Heir Male in this Caſe 
was. certainly within the Teftator's Intention to take; 


but as it had been ſo ſolemnly argued, he would take 


Time to look into the Books before he would give his 


: Opinion; | but ſaid, he was ſtrongly of Opinion for 
Special Heir Male, and thought that the Set- 
tlement ouphe to be made to him, and the Heirs Male of 


Edward the 


tho Body of the Great Grandfather. 


„3 b 
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Mk Defendant's Father, u hr Wil, in 1703, deviſes 2 Jin, * 
I 2 follows: As to the Diſpoſal of my Eſtate, I give Will ine 
and deviſe the ſame as followeth ; and then he deviſes {ever Mannern A, 

ral Lands of about 400 J. per Ann. being the Bulk of be n een 
Eſtate, to his Son Charles the Defendant, who was his Worldly b. 
Heir, and to the Heirs Male of his Body; and for want and der * 
of ſuch Iſſue, to three other of his Sons in Tail Male se n 
ſucceſſively, with Remainder - to his own Right Heirs, ag ro bis 
then he gives ſame] Copper Mines, and other Eſtates, to Tail, Remain- 
his Son Charles in Truſt, . to be fold for the Payment 2 
of his Debts; and after, gives to his Daughter Grid l 


whom the Plaintiff had — 30 L. 4 Near till Copper | 
ſhe ſhould attain her Age 7 


of 12 Years, and after 50 ll other Etates 
a Year till ſhe ſhould be married, and gives her 15004 Zr 

Marriage Portion to be paid her by his {aid Son hore ed 
within three Months ter ſuch Marriage, makes his Son Debrs, 
Charles Executor, and dies; and this Bill was now brought Bag XJ 
to ſubje& the Real Eſtate in the Hands of the Defendant *5** 3 there | 
Charles, to the Payment of this Legacy; it was agreed, 


Perſonal 
that there was no ante Clauſe in Fs: n 3 
Purpoſe. | n hob Rec 
inte, by tn ora fs vn ale hg rr 
It was argued, that there Words tantamount, that he 
begins with the Diſpoſal of his Eſtate, which mind: be 
intended all his Eſtate, as well Real as Perſonal ; that 
the Word Eſtate more properly —_ his Real Eflate 
than his Perſonal ; that this vu expreſly deviſed 
to be paid by bis Son Charles, who | AIR 
' Perſonal Eſtate; and therefore, in defect of one, the 
other muſt ſtand charged in his Hands to make it up; 
chat it was in Einf of r, who would other · 
wiſe be ſor; and tho the Bflate was deviſed to 
his Bon Charles in Tail, yet that could make no Difference, 
3 ie in apa Ch run along with the Eſtate, and 
ne 2 
| cit 
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| Cited a Caſe between Glentley and Pelham the 19th of 


December 1686, and a Cale of Sherwood and Sherwood at 


the Roll. | 


On the other Side it was argued, that here wus no In- 
tent to Charge this Eſtate with the Payment of this 1500 l. 


that if it ſhould be ſo taken, the Deviſe to his Son 


Charles in Tail, muſt be ſole, for he muſt ſuffer a Com- 
mon Recovery, and make himſelf Tenant in Fee, in 
Order to raids it; that this would entirely deſtroy all the 
Remainders to his other Sons, and ſo fruſtrate the Deviſe 


to them, which he could never be ſuppoſed to intend by this 


Deviſe of 1500 J. to his Daughter, being all in the ſame 
Will; that the Caſes wherein ſuch Charge had been al- 


lowed on Lands, were where the Charge was expreſly 
mentioned in the ſame Clauſe, as a Deviſe to his Son in 


Tail, deſiring him, or to the Intent, that he ſhould pay 
bis Legacies; that it could not be pretended thoſe Lands 
were charged to the Payment of his Debts, for he had 
made an expreſs Proviſion for them out of another Part 


of his Eſtate; that if he had intended to have charged 


his Lands with this Legacy, he would have made an 


expreſs Deviſe for that Purpoſe, and that no Caſe had 


ever been carried ſo far as was now contended for. 
My Lord Chancellor ſaid, thoſe laſt A 


much more Weight with him, than what had been 


generally ſpeak for them; that he did not ſpeak this by 


them to be ſearched 3 but in the mean Time ſent it to a 


offered on the other Side; that he ſhould deſire to ſee the 


Precedents in Black and White; that they often came 
out different from what they were cited; that there was 
a Sort of Inclination in each Side to make the Precedents 


way of Cenſure, but commended it as the beſt Means to 
come at the Juſtice of a Cauſe, becauſe there were learned 
Men on the other Side to ſet them right; that unleſs the 


Precedents were very ſtrong, he could ſee no Reaſon to 


Maſter to take an Account of the Perſonal Eſtate, to ſee 
4 on a probable Computation there was ſufficient of the 


ts were of 


1 Perſonal | 
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Perſonal Bflate, at e —— have ane | 
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enen, Thor 9 
FN the County of Northumberland to two Truſtees, mers yur 
and their Heirs in Truſt, to ſell for Payment. of this "Pr, 
Debts,” and cke Relidue of tba Money \ 
he deviſes to his two Sons, 
them; then be gives gr of his Goods/t0-go 
with his Bftatc as Heir-Looms, and deviſes all the R 
of his Sock, Goods, and Clarrls to — 
. whom he made ſole Executrix; and this Bill 

was t to ſubject the Perſonal Eftater in the firſt 
Place to the Payment of Debts in Eaſe and Exoneras - 
tion of the Real Eſtate deviſed for that Purpaſ—g—.. 
And it was urged, that this was the conſtant Courſe © 
of this Court, and cited my Lady Gainsborough's Caſe z © 
and u Caſe of ft und Ales, wpon'the Baff a 
Will, and a Caſe of Chicheſter verſus Fend. 

On the other Side it was argued, that here was an 
expreſs Fund deviſed for the Payment of his Debts ; that 
| there was a great deal of Difference between à bare 
Charge ——————— 48 
by a Deriſe of a Term thereout for that and the 
Caſe in Queſtion; chat here he had-given his Lands out 
and out, and had parted with them for ver, ſo that he 
| Never intended any of them ſhould remain in his Family; 
that theſe Lands were now to be looked upon as Money, 

_ and. conſequently in a Court of Equity were Part of his 

Perſonal ities; and/fe hed. 1 — 

cliffs Caſe upon the'Popiſh Act of 11 N. z. about two 

Years ago, and other Caſes, that the Reſidue of his 
Goods, Chattels, and Stock, muſt be intended che Reſidue 

of thoſe which were not deviſed as Heir - 
Looms; and 1 Lev. 203, there is an expreſs Difference- 
between a bare Charge on his Real File, and whery it | 


Uuuuu wo is 


— — 


BE e dc, do bed far ra 3 
his Debts. „Laß 
My Lord Chancellor was clear of. hs Nes ber. 
- decreed, that the . Perſonal Eſtate was nat table to the 
Debts 1 in this Ca e 
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that the Teftator by his Codicil had 


e givin: his Perſonal flare. ro Such Uſes, as his Wile, with 
the Cotifehe the Conſent of his Truſtees, ſhould direct; and the Wiſe 
of the Au had taken upon her 10 diſpoſe of it by her Will, wich 


Wik withour out any ſuch Qbnſent, which: my Lord CH,), ſaid 


— by id Daſpoſition, ard the Teſtator as to that mut 


cannot by Was a YOU 


_— be ſaid ro die Inteſtate, ien . — 2 Difttibus 


viſe it, and 


h 38 1 bs 
| therefore the 8 — 10 838 42 MTS 2 
x0 that Part ig.death[nrefjake, || 1 e fer: eee af: 30 - . 
As to the thay Pains; heat of Opinion, that the 
Wife took no Eſtate fun Life by Smplication, for he had 


in the foregding Part of his Will devifed ſeveral Lands 
to her for Lake, for her Jointure, and in full of all 
Claim 22 whatſoever, both in Law) and 
Equity; and when he after Deviſes, after the Death of his 
Wife, all his Lands, Tenements, Rents, Reverſions, Pioſits, 
and Hereditaments what ſoever (not before diſpoſed of) 
to his Dan Oc. this ſhall be taken diftriburively, 
that is to-4ay; all the Lands which he had before given 
bis Wife, 10 go to his Daughter after her Death, and 
all: other has Lands, not before deviſed, to his Daughter 
immediately; and to make any other Conſtruction on 
theſe. general Words, would be abſurd, when he had 
before in To ty full and expreſi Words provided for his 
Wife beiides ; that in no Caſe an Heir at Law is to be 
diſimherited by Implication, ee which 
ig N "7 
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And 
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And as to the other Point he ſaid, he looked into the Ws 


Books, and found it already ſettled, that Bridget dying in 
the Life-Time of the Teftatgr, the Heirs Male of ber 
Body could not take by purchaſe, for theſe Words were 


1 nſerted to if he 

5 rr integeu, he thought it y the 
Intention 6f AN Tus ot char Jane ſhould nor\elike till 
there was a failure wy Iſſue Mall of Bridget, for ſo he 
thought the Words, and far want of ſuch Iſue fully im- 
ported; but ſince it 
wiſe, he was now bound by 
meerly 2 Pvint of Law; but 
at Law diſinherited as to a Moiety, he would decree 
no Account of the Rente and Profits, there being _ 


— in the Caſe, 2 left 1 * their Remedy at 


eſe Reſolutions, as it was 


Law, by Entry and E it would be 


very unequitable to FO: in 8 ' "if 


It was afterwards moved for ſome further Ditectios 
of the Surplus of the Perſonal ' 
Eſtate, and mentioned th#®-Cafſe of Britton and Vachelh, 
where Mr. Brittos having ſeveral Children, gave to his 
eldeſt Son (who bad diſobliged him) 10 3. and no more, 


touching the Diſpoſition 


and gave his Executor a- „ and made no Diſpo- 


ſition of the Surplus; and it was decreed at the Rolls, 
that the eldeſt Sen ſhould be let into his Diſtributary Part 


with the reft of the Children; but this Decree was re- 
vers d in the Houſe of Lords, upon the 


than his 10 . but the Court ſaid, this was n like 


„ e 


Quantity of the Eſtate; hut if 


been ſo often reſolved other - 
ce it was fo, and an Heir 


the expreſs Words of 
the Will, which excluded the eldeft Son from any more 


. 
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Caſe 290. 0 100d Beru 8 Caſe 


A Court "= ORD; Bernard Was Tenant for. fob: without Im- 
2 * t of Wafte; and this Bill was brought 
— an be- againſt him by thoſe in Remainder, for an Injunction to 

junction to 
Nay Tenant ſtay his — of Waſte, and by the Proofs in the 
— Cane it appeared, that he had almoſt totally defaced 


ment of the Manſion - Houſe, by pulling down great "Yor and 


Waſte, from 


defacing the was going on entirely to ruin it; whereupon the Court 
Houſe; bur not only granted an Injunction againſt him, to ſtay his 


e committing further Waile; ; but alſo ordered a Commiſ- 


2 Notice, and to appoint three on his Part; or in Default 


thereof, the ſix Commiſſioners to be named ex parte, to 
take a View, and to make a Report of the Waſte com- 
mitted; and that he ſfiould be obliged to rebuild, and 
put it in the ſame Plight and Condition it was at the 
Time of his Ear thereon; : and it ys ſaid, that the 
like Injunctions frequently been granted in this 
Court; and that the Clauſes 1 without Impeachment 
Waſte never were extended to allow the very De- 
ſtruction of the Eſtate itſelf ; but only to excuſe from 
Permiſſive Waſte ; and therefore ſuch a Clauſe would 
3 Hg e 


4 


ropuritin ſion to iſſue to ſix Commiſſioners, whereof he to have 


Ne 
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not give leave to fell and cut down the Trees which e 
were for the Ornament or Shelter of a Houſe, much leſs 

to deſtroy or demoliſh the Houſe ; and ſo it was ruled 


in my Lord Nottinghaw's Time, 2 Chan. Caſes 32. 
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2 Vern. 737; 


HERE were ſeveral Queſtions in this Caſe which £ device 
a arole upon the Will of one Matt hem Humerſion, — : 
one whereof was concerning his Intention to perpetuate — 
his Name; for which Purpoſe he had given a very con- 1 f. 
| ſiderable Eſtate to the Nrapers Company, and their Suc- mainder to 
ceſſors for ever, upon Truſt to ſettle the ſame on ſuch Samer thei 
a one of the Name of Humerſton, for his Life, and ey, wee 
alter his Death, to bis firſt Son for Life only; and {o-tq f i 
the ſecond, and all other his Sons for Life only; and fot theic Live 
want of ſuch Iſſue, then to another of the Name of War i. 
Humerſton, for his Life; and ſo to his firſt and other F Fl 
Sons for Life only; and for want of ſuch Iſſue, then to fg, 
another of the Name of Humerſton ; and ſo reckoned up tees full 
about 350 of that Name, to whom he gave only Eſtates 1 Sag 
for Life, with like Remainders for Life, to the firſt and u bs 
other Sons of each of them reſpectively, as they ſhould the Pertvas | 
become intitled thereto; and if there were none of that Fan ber 

Name to be found in England, then the Truſtees and Eiben 
others were to chooſe out the moſt comely young Man te ue dan. 
they could find in ſuch a Pariſh ; and he to take upon be in Tail. 
him the Name of Humerſton, and then the Eſtate to be 
ſettled on him for Life, with ſeveral Limitations over in 
the like Manner, without limiting an Eſtate in Tail, or 
wag, to any of them, or making any Diſpoſition of 
the Fee. | ? 45 | 5 0 Fx | 

But both Court and Council held this to be ſuch an 
Affectation of a Perpetuity, that nothing was ſaid in 
ſupport of it, only the Limitations for Life to the ſeveral 
Perſons in eſſe were held good, and a Settlement decreed - 
to be made accordingly, vis to the firſt Cot wy 
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A Court o ORD, Berndrd- was Tenant: for Lise, n a. 
. | t of Waſte; and this Bill was brought 


not only 


grant an In- againſt him. by thoſe in Remairider, for an Injunction to 


junction to 


Nay Tenant ſtay his — of Waſte, and by the Proofs in the 
out Ins each. Cauſe it a ppeared, that he had almoſt totally defaced 


out Impeach- 
ment of the Manſon Houſe, by pulling down great Part, and 


aſte, from 
* was going on entirely to ruin it; whereupon the Court 
Houſe; bur not only granted an Injunction againſt him, to ſtay his 
oblige him committing further Walle; but allo ordered a Commiſ- 
ro put it in ſion to iſſue to fix Commiſſioners, whereof he to have 


Pie Notice, and to appoint three on his Part; or in Default 

thereof, the {ix Commiſſioners to be named ex parte, to 
take a View, and to make a Report of the Waſte com- 
mitted ; and that he ſhould. be obliged to rebuild, and 
put it in the ſame Plight and Condition it was at the 
Time of his Entry thereon ; and it was ſaid, that the 
like e hed frequently been granted in this 
Court; and that the Clauſes of without 1 
Maſte never were extended to allow the very De- 
ſtruction of the Eſtate itſelf; but only to excuſe from 
Permiſſive Waſte; and therefore ſuch a Clauſe would 
3 -* > » 50 
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not give leave to fell and cut down the Trees = 
were for the Ornament or Shelter of a Houſe, much leſs 


to deſtroy or demoliſh the Houſe ;, and fo it was ruled 
in my Lord W ee 2 che. Cofes 32. * a 
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* Humerſton verſus Humerſton. Ses. 


2 Vern. 737. 


ERB were ſeveral, Queſtions in this Caſs 1 
aroſe upon the Will of one Matrbem Humerſton, Dropers 
one whereof was concerning his Intention tb perpetuate "wor pay Gun 
his Name; for which Purpoſe he had given a very con- I * 
derable Ellate to the Drapers Company, and their Suc- mainder 

ceſſors for ever, upon Truſt to ſettle the ſame on ſuch $ Som fr tn theis 
a one of the Name of Humerſton, for his Life, and Grads, and fo 
after his Death, to his firſt Son for Life only; and ſo to to tals Lie | 
the ſecond, and all other his Sons for Life _ and fot their Lives | 
want of ſuch Iflue, . then to another of 80 Name of 7 by" * 
Humerſton, for his Life; and ſo to his firſt and other * n A. 


tempt of a 


Sons for Life only; and for want of ſuch Iſſue, then to e 1. 
another of the Name of Humerſton; and ſo reckoned up le full . 
about 50 of that Name, to whom he gave only Eſtates "uti 
for Life, with like Remainders for Life, to the firſt and al cop al. 
other Sons of each of them reſpeQlively, as they ſhould the Fer 
become intitled thereto; and if there were none of that i Bring | 
Name to be found in England, then the Truſtees and Laas 
others were to chooſe out the moſt comely young Man . 
they could find in ſuch a Pariſn; and he tô take upon be in Tal. 
him the Name of Humerſion, and then the Eſtate to be 
ſettled on him for Life, with ſeveral Limitations over in 
the like Manner, without limiting an Eſtate in Tail, or 
N to any of them, or mb any Diſpoſition of 

| But both Court and Council beld this to be ſuch. an 
Affectation of a Perpetuity, that nothing was ſaid in 
ſupport of it, only the Limitations for Life to the ſeveral. 
Perſons in eſſe were held good, and a Settlement decreed - 
to be made accordingly, | vis to. the firſt Humerſton 
Xxxx3 n named 
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The Ne bey Years; then he deviſes the Reſidue of the Rents and 
tee desde. Profits of che flit Eftare, togethef with the faid irs, 
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TE Hae Rift, Rhode . 008 , like t 125 i 
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be exempr With his Eftate, as Heir Looms ; and afcerwards deviſes all 
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"off ant Hg of tk Goods, Chattels, ad Proud 
Eftite' before unb&queartied to Bis flid Nephew” Tom 
Hihiphry Dothas, atid makes the Traffces f er 
itid dies. Tat Hunt, Holnan dies about à Yet 
lter, without Iffue, beifig eflett of tHe Age of nine Yeurs 
otlly, the rr Mary tis Mocher Adtmftffet d to him; 
ani the 6h onl Gali was, Whether the Pttfohal Eſtate 
Yi Cafe as El „ 2 of Thamm 
NE Dolmak eternp tt, dies, and 
Fu of if the Perſottal Eftate otiid is ed, iti 
he Gift | Mick towards Sitibfattioh thereof, norwiehffati⸗ 
ing this dee Cbarge on the Real Eſtate for Pays 
ment thertof; bor which Way focver it was taken, 1 
Was agreed the Surplus of the Perſonal Eftate fouls be 
ſubject to Piſtributiott, berween the Mother antf the 
Plaiſttiffs £279 and Bt, 
It was urged for the latbriths; tat ke hall itf this 
_ Gil exptelly charged His Rest Eftact with the Pdyrticat = 
of his Debts, [ epacies,. arid Funeral; atid thetefort the 
Perſonal Eſtate duglit to be etenipt chereffein; rat he 
bad fpecißcafty deviſed away a Cbfiflderable Batt of Hs 
Perſonal Eftate, atid that, without Queftibn, was not 
Subhekt therers, no fore, S it wits ulßed, could the Res 
ſidue in this Caſe, heals the deviſing of it by ſuch ge 
neral Words, Gas only to {ave the Ttottble of enutttera- 
ting Particifafs, which if the Teſtatot had dore, that 
would Have fade it 4 Specifick Deviſe tfiefeof, and cots 
94 9 y as much exempt as the Partitulats before de- 
- biſed; that the Deviſe was of the Reſidue before uns 
bequeathed, fo that every Thing but what was before 
100 qucatked öt devifed mit = ' this Clauſe; and no 
Room left to cofifinte it ofly to the Reſadut aſter Debts, 
70 which, if the Words Had bein General, might have 
been ſuppoſed the trrtetit of the Tefttor. 
On ki other its fe hw that the Perfotial 
Effate was the natural Find for fd. Debts ; thut 
if there was no Clauſe to the * it, this burt Had 
always fubzecked it itt the firſt Plate, . 
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any Deviſe of the Real Bftate for Payment 5 | = 
that the Perſonal Eſtate had been made liable in this 


where the Real Eſtate had been expreſly devifed 


Court, 
to be ſold for the Payment thereof, where the Lands 


being to be ſold out and out, the Teflator could not be 


ſuppoſed to have any Regard to his Heir; that the charging 


his Real Eſtate in theſe Caſes, was only in aid of his 


Perſonal Eſtate, in Caſe that ſhould 1044 be ſufficient, 


that the Heres Factus as well as the Heres Natus had wi 
ways been allowed the Benefit of the. Perſonal Eftate 
towards Satisfaction of the Debts, in the firſt Place; that 
if an Eſtate deſcended with an Incumbrance to the Heir, 


that he ſhould have the Aid of the Perſonal Eſtate to 


diſincumber it. 
But to this Mr. Vernon ſaid, Fg that could be only 


| where there was an expreſs Covenant for Payment of 


the Money, which deſcended in Point of Lien along 


with the Eſtate; yet by Reaſon of the Covenant, which 


was Perſonal, the Executors ſhould be bound to diſcharge 
it out of the Perſonal Eſtate, in the firſt Place; but 
there was no Pretence in the World, that if a Man pur- 

chaſed an Eftate ſubject to an Incumbrance, that his 
Heir ſhould have Aid of the Perſonal Eſtate to diſincum- 


ber it. 


My Lord Chancellor, on the whole Frame of the Will, 
was of Opinion, that the Perſonal Eſtate was to be a plieg 
in the firſt Place, in Eaſe of the Real Eſtate : Firſt Be. 
cauſe there was no expreſs Clauſe to exempt the Perkin 
Eſtate, and that had been always the Diſtinction taken 
in this Court. 2dly, It appears, that the Heir of this 
Family was not to have the Real Eſtate, till his Age of 


25 Years; nay, not ſo much as the Rents and Profits, 


which ſhould aQually fall and become due before that 
Age; that the Teſtator appeared throughout to carry a very 


5 frugal Intention, and therefore would allow his Heir no 


more than 30 J a Year for his Maintenance, and that too 
carried beyond the uſual Time of his Age of 2 1 Years, 
for he was to be truſted with nothing more, even till his 

| . N Age 


9 — 
. *. 


* ths mai | Fg A 


Age of 25 7 and can it then be thou 585 I a MET (Oe, 
tended indefinitly to truſt him with the {onal Eftate 
without Limitation to any Age, ſo that he might {quans | 

der it all away, and waſte it as ſoon as ever he came to it; 

that both the Real and Perſonal Eftate in this Caſe: were 

to come into the ſame Hand; and thetefore he could 

have no ſuch frugal Intention, with Regard to the one; 

and leave it ſo looſe as to the other; that if the Perſonal = 
Eſtate had been deviſed to a Stranger, it might have had 
another Conſideration from the Meaning of the Words 

before 'unbequeathed ; but here he thought it could not, 

and accordingly decreed the Perſonal Eſtate to be ſubject, 

in the fſt Place, to che Debts and Legacies | 


Jud; ak 
Onyons verſus Toes,” 1 8 bes 
Man makes his Will, duly executed and atteſted 8 
according to the Statute of Frauds and Perjuries; 5 Will, arti 
by three Wit- 


— at the ſame Time, in like Manner, executes a Dupli- ds 2 
cate thereof; ſome Time after, the Teſſator having a — 
Mind to Change one of his Truſtees, orders his Will to ther will of 
be wrote over again, without any Variation wh mr 0444 
from the firſt, ſave only in the Name of that Truſtee, nr Wiss 
and when it was ſo wrote over, he executes it in the bur this Will 
Preſence of three Witneſſes, and the three Witneſſes wer, 
ſubſcribed their Names, but not in his Preſence ; after — 
this, the Teſtator cancels the Duplicate by tearing off the a void, wil 
Seal, and then dies, and the Queſtion now was, Whether 10 a Revocs- 
| this ſecond Will not being good: as a Will to paſs Lands, ns. 
ſhould yet be a Revocation of the: firſt? And 5 it ſhould 
not, Whether the cancelling of the other ſhould be a 
Revocation thereof, within the Statute of Frauds and 
Perjuries. 
And it mo tad that neither the making of the 
ſecond, nor the canceling of the firft was a Revocation 
thereof, tho in the ſecond there was an expreſs Clauſe, 


that he did thereby revoke all former and other Wills. 


Yyyoy : ; Wherein 


460 


"De Term. &. Hill. 1716. 


|  Wherein my Lord Chancellor took this Diſtinction, that 


the ſecond was not intended as an effectual Will to 
paſs the Lands to the Perſons, and in the Manner there- 


by deviſed, and therefore if it was not good as a Will, 


to that Purpoſe, it was no Revocation of the firſt ; 
and if a Man by his Will deviſes Lands to A. and 


after makes a ſecond Will, and thereby deviſes the 
ſame Lands to B. if this ſecond Will be not good as 


a Will to paſs the Lands to B. it ſhall be no Revocation 
of the Deviſe in the firſt to 4. for it is plain, A. was to 


loſe only what B. was to gain, and if B. gains nothing by 


the ſecond, 4. ſhall loſe nothing that was given by the 
firſt; but if a Man executes a ſecond will which ap- 
pears to have no other Intention than only to revoke his 
firſt, and to die Inteſtate; tho' his ſecond be not in all 


Circumſtances duly executed as a Will whereby to paſs 
Lands, yet it will operate as a Revocation of the firſt. 
And as to the cancelling or tearing of the firſt Will, 


that is no Revocation of it in this Caſe, becauſe that was 


no ſelſ· ſubſiſting independent Act, but done to accom- - 


pany or in Way of Affirmation of the ſecond, it was 


done from an Opinion, that the ſecond had effectually 
revoked the firſt, and therefore he tears the firſt as of no 


Uſe; but if the firſt was nor effectually revoked by the 


ſecond, that Act of tearing the firſt will not deſtroy it 
neither, for though a Man may by the Statute of Frauds 


as effectually deſtroy his Will by tearing or cancelling 
it, as by making a ſecond, when he intends that as a Re- 


vocation of the firſt; · yet if it be ioſufficient for that 


Purpoſe, as in the principal Caſe, the tearing and 
cancelling of the firſt being. only in Conſequence of 
his Opinion, that he made good the ſecond Will, ſhall 


not deſtroy the firſt, but it ought to be ſet up again 


in this Court; and he ſaid he thought this was conſiſtent 
wich the Reſolutions that had been given in 3 Mod. 
258. 1 Shower 89. Eggleſton and Speak, and a Caſe cited 


by Serjeant Hooper in C B. where a Man by Will gave 
— 9 5 nds 
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Lands to A. for Life, Remainder to B. in Fee; ; and after, 
by a ſecond Will, vnectitell in the Preſence of three 
21 Witneſles, but not ſigned by the Witneſſes in the Teſta- 

tor's Preſence, he gave the ſame Lands to 4. again for 

Life, Remainder to C in Fee, this was held no Revo- 

cation of - the Remainder to B. notwithſtanding an ex- 
| preſs Clauſe of revoking all former Wills, and it was 
held clearly, that the cancelling or revoking either of 
the Duplicate or Original Will, is an effectual avoiding of 
both, they being both but one Will, and therefore muſt 


ſtand or fall together. 


Brown Ke n ge ee 

TY Lord Chancellor having taken Time to conſider Hadi 
| of this Cafe, did now deliver his Opinion to the Paul _ 
following Effect; he put the Caſe at large, and then tw convey 

ue that naturally and according to the common 10 the Hel 
umnprejudiced Reaſon of Mankind, every one at firſt gd ur l. 
reading of this Will, would be clear of Opinion, that be "Teſts 


tor's Great 


the Teftator's Intent in this Caſe was to give his Eſtate Grandfather, 
to his Heir Male, and none but a Lawyer, or one whoſe guitar ei 


Judgment is biaſſed with the Learning of the Law could Body of 5. 


bur . Heir 


poſſibly underſtand it otherwiſe; but ſince Reſolutions General, 

of Law, and Decrees of Equity have from Time to Day — 
Time eſtabliſhed certain Rules and artificial Modes of then vhs i. 
Property, he thought it neceſſary to conſider ſuch of . Gene. 
them as had been cited and made Uſe of to diſprove Tiles fl 


this natural Conſtruction of the Will, beſore he er —— 


be well inti- 
his own Judgment. tled to take 


us Heir Male by Deſcent, fs he ffctatly deſcrided to rake by Purchaſe 
The firſt that has been cited is, that he who takes as 

Heir, or Heir Male, cannot take whilſt his Anceſtor is 
living; for the Rule i is, that non eſt Heres viventes, and 
this is Archer's Caſe, 1 C. 66. but that Rule makes no- 
thing in the preſent Caſe. Firſt, Becauſe here the An- 

ceſtor was actually dead at the Time that this Deviſe took 


Place. 24h. Becauſe here the Words of the Deviſe = 
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all ſtridly and literally verified of the Perſon that is 
to take as Heir Male, when the Deviſe took Place; and 


therefore nothing can be inferred from that Rule to in- 
fluence the preſent Caſe; for in Archer's Caſe, the Words 


were not all true of him who was to take as Heir 
Male, for his Anceſtor was living at the Time when the 


Will took Effect; and therefore according to the Rule 
aforementioned, he could not take as Heir Male; but 
in our Caſe, the Anceſtor being dead, even long before 


the making of the Will, the Defendant Bartham may 
truly and literally be called his Heir Male, and con- 
ſequently capable of taking by that Name, if nothing 
elſe hinders. © | „ 
Another Caſe that has been cited, is the Caſe of 
Challoner and Bowyer, 2 Leon. 70; but that likewiſe is 
nothing to this Purpoſe, becauſe there the eldeſt Son was 
living, when the Remainder ſhould have veſted in the 
Heir of his Body, which it could not do during his Fa- 
ther's Life; for during his Life, he was no more Heir 


Male, than he was Heir Female, ſo neither is the Caſe 


in Dyer 99 4. of any force at all in the preſent Queſtion, 
for there the Son- who claimed the Remainder was to 


make himſelf Right Heir, both of the Body of his Father 
and Mother, which during his Father's Life he could not 


do; but in that Caſe it is ſtrongly implied, that if the 


Right Heir of their two Bodies ny; 


A ſecond Objection has been made, that he who takes 


as a Purchaſor by the Name of Heir Male, muſt anſwer 
the whole Deſcription, that is, he muft be both Male 
and Heir, which the Defendant Barkhams is not; but this 


is 4 Rule which has no Foundation in natural Reaſon, 
but 1s; raiſed. and ſupported purely by the artificial Rea- 
ſoning of Lawyers; and under this Head we may con- 
ſider the principal Caſe of comnden and Clerk, in Hob. 
and Aſburhurſe's Caſe, cited at the End of that Caſe, 
and alſo the Caſe of Sterling and Etrrick in this Court, in 
all which Caſes it is obſervable, 1ſt, That the Limitations 


l were 


A 2 2 — 


vere only to the Hir Na novifaying-of de r Py 


2dly, Whoever carefully obſerves the Manner of. my 
Lord Hobart's Argument, Fol. 32, will find his own' 
nion to have been for the Deviſe, if it had been made 
to the Heirs Male of the Body, and there ſeems to have 
ſome Miſtake crept into the Print, in the tranſcribing 
that Part of the Caſe, which looks otherwiſe; and as to 
the Caſe of Sterling and Emerick, belides, that there is 
no Mention of the Word Body, that was in the Caſe of 
a Deed directing a Conveyance to his Heir Male, and 
therefore he — the Decree in that Caſe extreamly 
Right, and ſhould have given the ſame if it had come 
before him. list a 
But now none of all theſe Caſcs do in any Sort affect 
the preſent Caſe; for if the Reaſon of rejecting thoſe 


-  Deviſes were good, becauſe both Parts of the Deſcription 


of the Perſon intended to take were not true, the ſame 
will be a good Reaſon for allowing the Deviſe in the pre- 
ſent Caſe, where the whole Deſcription is literally and 
ſtrictly true; for without Queſtion one may take as 
Heir Male of the Body of a Perſon deceaſed, who is 
not Heir General of the ſame Perſon, - i 
Firſt. Becauſe the Intent of the Teſtator is mianifel 
and appears at firſt View, who was the Perſon meant to 
take thereby. 2dly, The Diſtinction between taking by 
Purchaſe, and taking by Deſcent, where the Words are 
the ſame, tho' it be mentioned in Books of good Au- 
thority, yet it ſeems to have no ſufficient Foundation f 
Reaſon or Authority of Law to ſupport it; and if it 
ſhould prevail in all Caſes, would overthrow another 
Rule as certain, and well eſtabliſhed; which is, that a Per- 
ſon may take by Purchaſe, if he be ſufficiently deſeribed; 
tho' he has neither Addition of Chriſtian, or Sirname 
given him; nay, tho his Chriſtian Name be falſe or 
miſtaken, as 4 by ſeveral Caſes put to this — 
in Co. Lit. 3. 4; and if ſo, then certainly ſuch — 
tion of the Perſon as has all the Marks and Character: 
——_— he =P be known, and is defective in none, 

22222 8 mult 


r are Heirs in Gavelkind in the other, o in the principal 
Caſe, leave out the Wande Males of the Body, and then 
no Doubt none but the Heir General can take; but as | 


maſt be 2 ta — him — that 


all tue. [36's 

20% They are no moss than in true, for Edward 
Barkbew in the frifielt Propriety of 
of the Body of his Great Grandfather, and the Books 
which are to the 


_ cluſjon that the Words axe nat true (which ſhows, 


he il in e he is not the —— l > 
this 11 _ good Reaſon, for though it — 
— Heir taken ſingly by alf on de trus f 
—_— is Heir General; i 1 


{ge 

Body, 9 pr page — 
wile, is à very diſingenuous and unfair Way 9 
ſtruing Words; for — Pers at Com-; 
mon Law, and other Lande in Borough Englifh ; or ſup» 
poſe a Man has Lands at Common Law, and other Lands 
in Gavelkind; and he deviſes his Lands at Common Law 
to hin Heirs in Quvelkind ; in theſe Caſes, if .a Man ſtops 
at the Word Heir, or Heirs, it 1s certain the youngeſt 
Son. in the ane Caſe; or all the Sons in the other cannot 
take, becauſe the eldeſt Son only 1 is Heir; and therefore 


this can never be a juſt of ſuch a Will; but 


now take all the Words — tis —— 
tainly —— 
— the one Caſe, and to all the Sons who 


theſe Words were added, to di him from the 
Heir General, it would be a very unjuſt Way of wreſting 
„ r 


Deſeription, 
and .char-3n aha pan, Coley onto nod 


Speech, is Heir Male 
infer to make out their Con- D 


youngeſt Son, who is Heir in 
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deſcribed; nor ig —— any ſuch S8 between. P 
Purchaſe and 2 Dar . yon Cha 1 
ne Common L e erbte; 1. | 
would * — by . a Deviſe at 
as flier! and brown, 0 
cipal Reaſon of the Qpinion — . — 
che Authorities which have been cited, to the 
nat at all come ap 40 ut. there being no 
of the Word ody in 2 d 11 
nion of Hab. 32. that che Words * * 

are not ſufficient Words of Pur —— —. 1 
Heir General, he ſaid, 1ſt, 


N $ Hill: — 2 wa 
207 That that Point was not at all neceſſary forthe 


| Detennimtion of the principal Caſe there. 24h, From 
ſome Expreſſions” in that Book, it looks rather like a 
Miſtake in the Tranſcriber, ' than Hobart's own Opinion. 
225 If it were his Opinion, it ſeems not to be Law, 
cauſe a Limitation to the Heirs Males of the Body of a 
Perſon dead before, was ſufficient to veſt in them by 
Purchaſe within the Statute, and before the Statute de 
Adonis; and fo is John de Mandevills Caſe, Co. Lit. 36, 
| which he cited and applied, and faid, that the ſole Lif. 
ference in thoſe Caſes was, between u Deriſe tb the 
Heirs Males, or Heirs Females generally; and ſuch a 
Deviſe to the Heirs Males, or Heirs Females of the Body; 
and as to Shelley's Caſe, 1 Co. tho the principal Caſe there, 
was rather a Confirmation of this Opinion; for there 
the Anceſtor was dead at the Time the Limitation took 
Place; and for my Lord Coke's Report of that Caſe, it ap- 
ears to be only his own Argument, as he was of Council 
in ith and tho he does indeed lay down the Diſtinction 
between taking by Purchaſe, and taking by Leſcent; yet 
Wray Chief Juſtice, ' when he comes to ſum up the Rea - 
ſons of eb bu he takes no Manner of Notice of 
that Diſtinction; ſo that it feems only to be my Lord 
Coke's own Opinion," without any Authority to ſupport it; 
but then indeed this Doctrine is again tranſcribed into 
his firſt Inſtitute 24, and Shelley's ode cited for it, which 
is the only Authority to warrant” that Diſtinction; for as 
to the Tear Books referred to in the Margin; he ſaid, 
he had locked into every one of them, with all the Care 
he could, that he might go to the Bottom of this Que- 
ſtion; and thoſe Books are 0 fur 2 pe N 
| an Opinion, that there is but one of them at all to the 
Purpoſe, and thut is directly contrary uo hat it is cited 
ro prove, for as to the 9 H. 6. Fol 24, and 11 HH. 6. 
12, it was' a Limitation only to the Heirs Males, not 
Heirs Males of the Body; beſides; that he was not in 


A. when the Limitation w'1 win was 5 e 
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and therefore, that Caſe can be no Ground for my Lord 


135 cotes Opinion. bg tb Bp e e e 
Another Caſe cited to god: this Opinion is the 
37 H. 8. Brok. Tit. de donis, 8 


poſe, and Bro. Tit. Moſme 1, 40, Huſſays Cale there is no 
judicial Reſolution on this Point one Way or other, and 
Dyer 347, is only an imperfect Report of Shelley's Caſe, 
and from the Weakneſs of theſe Authorities to prove the 


Doctrine continued, for he took Occaſion to obſerve, 
that there was no relying on ſudden Opinions, as cited 


And for the Support of his own Opinion, he cited 
Pollex. 454, and 2 Ven. 3 11, Burchett and Durdant al 
James and Richardſon, which he ſaid, was a much ftronger 


_ Caſe than this now in Queſtion, for there the Anceſtor 


was living, and yet it was held to be ſuch a Deſcription 
of him, as to let him in during the Life of his Ance= 
ſtor, tho that was a Diſpenſion with the ancient Maxim 


of Law, quod non eſt Heres Viventis z but in our Caſe no 


Maxim of Law is infringed ; but the Caſe of Beaumont 
and Long in the Houle of Lords lately, is ſtill a much 
ſtronger Caſe ; for there was not ſo much as the Words 

the Body, yet the Heir was admitted to be ſufficiently 


and Hobart, to be very much out weighed by the Au- 


Then he cited the Caſe of Pibus and Mitford, 1 Vent. 


372, and ſaid, that my Lord Hales did not think fit to 


rely on the common Point of the Father's taking an 
Eſtate for Life, by Implication; but held the Words 
Heirs Males of the Body of his ſecond Wife a ſufficient 
Deſcription, to veſt it in the Heirs Males of the Body of 
ſuch Wife by Purchaſe; and tho the Reporter of that 
Caſe introduces the Argument of my Lord Hales, only 
with his ſaying that, of that he was not well ſatisfied, 
yet in the Argument of my Lord Hales, after he ſeems 


6 A | | to 


64. but on looking into 
that Caſe, it appears to be nothing at all to the Purs 


eſcribed to take, even in the Life of his Aunt Long, 
ſo that he thought the Obiter Opinions of my Lord Coke. 


"I Ta Fir 1 16. 


"to live profeledly. fer: about confuring 
and takes Notice of ſuch Heir Male as a ſpecial Heir at 


that Opinion, _ 


Common Law, before the Statute de donis, who was 
capable of taking diſtinct from the Heir General, and 
what he cites there out of Lit. Sect. 3 32, of performing 
the Condition as near the Intent as ay be, proves in Is 
preſent Caſe, that the gertlement muſt be made to the 
Perſon who is the Heir Special, and faid, he had never 


met with any one Caſe to the contrary 5 but only the 


Opinions before mentioned of Coke and Hobart; for the 
Caſe, at the End of Pybus and Mitford, is directly in Point 


ſor the ſpecial Heir Male, and in that Caſe he took 


Notice of his Heir General, as he does in the preſent 


Caſe; and therefore could never mean, that his Heir 


thority of two Judges 
Lord Hales there, muſt ſurely convince all that 
and is much ſtronger than the before mentioned Opi- 
nions of (oke and — the laſt whereof amounts to 


Female ſhould take it, when he expreſly gives it to his 


Heir Male, and in that Caſe Juſhce Wyld was of the 
ſame Opinion in that particular, ſo that it has the Au- 
there, and the Rea of my 
rd it, 


no more than that he doubted of the Law in this Point. 
Then he cited the Caſe of Baker and Mall, Trin. 8 


V. Rot. 1484, in C. B. where a Man made his Will in 


this Manner, I give to my eldeſt Heir Male, and hit Heir 
Males for ever, all my Lanlis, in ſuch a Place, and if there 
be. a Female, ſbe to:have 12 UL per Ann. us long as ſhe 
lives; and the Teſtator having two Sons, the eldeft'which 
was dead in his Life Time, leaving a Daughter, Who was 
Heir General, yet the youngeſt Son went away with the 
Land; and tha Caſe, as appears by the Adjourntnetits 
on the Rolls was depending for à conſiderable Time, ſo 
that ſeems to have been 2 with great Judgment 
and Deliberation; and in that Caſe there were ſeveral 
rf to ſhow he aue err that 1. Heir General 
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As . to 5 Caſe X Grodurie 4 and 5 which has 
been cited, he ſaid, it was nothing at all to the Purpoſe, 
and therefore he took Ndtics of it laſt of all. 

And upon the whole concluded, that the Words of 
this Will were ient to veſt the Eſtate i in Queſtion in 
the Heirs Male of che Body,-of the Great Grandkher, 
101 Becauſe vatdräl Raon kene genſd, and the 
Intent of the Teſtator call aloud for it. 2d4ly, Becauſe 
the Arguments to the contrary, are now brought into a 
very narrow Compaſs and Weight. 34h, That the 
Weight of them, if any, was over · weighed by judicial 
Reſolutions in much fironger Caſes; | and therefore the 
only Doubt now remaining was, how this Truſt was to 
be executed; in conſidering whereof, he ſaid, that the 
Limitation to the Heirs Males in the plural N e 
made no Manner of Diffculty, for ſo was Whelley's Caſe; 
and when à Conveyance comes to be made, it muſt „ 
to the Perſon who is Heir Male in the Singular Number, 
and the Words are better and more Ailfull in the Pharal - 
Number, than they would have been, if they had „ 
been in the Singular, as they both denote the Perſon 
who is to take, and do at the lame Time deleribe N 
Quantity of Eſtate he is to take. Ps $3 

And thereupon decreed, thut the Priiflces ſhould ere | 
cute a Conveyance to Edward Barthum, and the Heis 
Male of the Body of his Great Grandfather, for in this 
Caſe, Equitas ſequitur Legem, and the Conveyance: muſt © 
be us. tl Interit of the Teſtator as may be, accord - 
mg to the before mentioned Rule of 00 355 n * 
dene ee 44 93.04.94. 1599, we 
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By a Deviſe | N this Caſe. it was {aid by the Council, and e 


to Children 


and Grand- to by the Court, that a Deviſe to all his Children 


Sea 1 Giatidchildren, extends only to thoſe. who were in 
hell who Bfſe, at the Time when the Will was made; for then the 
ein Fla, Will ſpeaks, and none born after are to be let in, unleſs 
of the ma- there had been future Words in the Will, to all his Chil- 


Will vols dren or Grandchildren, ne n by ung or b 


there are fu- living at his Death. 
which ſhow the Teftator's Intent, | | 


4 cunt 24), Thar a Grandchild is not! within the Cuſtom of 


— of London to come in for his Father or Mother's Share, to- 


nor come in gether with the other Children of à Freeman; and this 
by iu Cu. has been ſettled by the preſent Lord Chancellor, here a 
lm. Deed, by Way of Proviſion for a Grandchild being made 

by the Grandfather, after the Father's Death, in order to 


introduce him into his Father's Place, was ſet aſide; as made 


| 1. x... in Fraud of the Cuſtom againſt the ſurviving Children. 
— pos 34ly, The Teſtator in the principal Caſe Going a Free- 


Geer, har man of London, by his Will in Writing declared, that 


ſome his 


Children 1000 l. a a full of thee Orphanage Par Declara Wenn 
the Advancement 2 Horch pot, intitles them to their full EIN 8 wi Proof wil 
be admitted to ſhow, that the Advancement was more than declared by the Father, Q. 


r 


4 2 
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| — Lewe, — "ute 
ſo to others of this Children, in full of their Orphan | 
Part, by the Cuſtom. of Loudon; yet this þ4 
tion let them in, ais Sefintoe Hotchpor" to 
their full Cuſtomary Shares of the whole; but whether 
the Sum mentioned in the Will ſhoute be t e ks 
the whole of what the Teſtator had given” them or 0 
the Parties conterned were at Liberty to 1 paid 
to them; was the greater Queſtion, arid the Cobrr ſeemd 
inclinable to let them into the Proof aach in In 8 
. . .qthly; A Deniſe: of 500 l. apièce to two of his Grands 4 deviſts 
children by Name; and if either of them died, [pond ag 
Share to go to tlie Survivor, and if they boch died, klien den by 
their Shares! 'to — — in che Nene ; and 
Life Time of the Teſtator, yet his Share went by Ulle them die, his 
expreſs] Worda of this: Will to the other anch, Ann de che Safe 
was held to be no 


to the dae 
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Pot dw len 
| Anis . an — Fury tlie Rolls; anc! ern 
only two Points in Queſtion were, 1%, Were the this Manner, 
rebate by Will deviſed in this Manner, Tudte dy Nirde G. Erh, 
Gore ( fince: married 10 Sir Henry Penrice):»Exdeurizey' of J. . L, 
all my Goods, Lands, and Chattels, Whether any, and ud dn net 
what Eſtate paſſed in the Lands V this Deviſe baut ap- having any 
iin the: Cauſe; that the ri had no Term Ur Lese, yet 
ſor Near in any Lands whatſoever; but an herLands of 
—— Inheritance in the Lands in Queſtidri - . 
Ibe ſecond Point: was, where the Teſtatrin had made 
a Settlement, with / Power of Revocation by Writing, exes 
cuted under Hand and Seal; in the Preſenct of three! 
Witneſſes, n 'mepiz} Servants 3: and ſome Tims! 
ales; bing ii nNanpoied f | 


tos 


_ 472 3 of 


7 "hare s Deed prepared 


De Jerniena: Paſcha; 1217. 
the ſame on her Niece Gore, Whether this ſhould amount 
to a Revocation, ſhe dying before any Deed 
or any Revocation actually made d oth vu ae 1 

As to the firſt Point, — Arad We 
was duffcient to paſs the Lands, and to — 
an Eſtate of Inheritance therein; that if it were other 
wiſe, the Word Land, would be uſeleſs and muſt be 

rejected, there being no Terms or Interefls: for Tears in 
4 Lands; that if one ſays in his Will, I make ſuch 
a one Univerſal Heir, that will paſa, 
Eſtate, but his Perſonal Eſtate 2 and this has 
been oftentimes allowed, and 
- unproper, and as little applicable to a Herſonal Eſtate, 
as the Words in the preſent Caſe are to a Real Eſtate; 
that by making — of her Land, the 
gave her a Power to ſell and diſpoſe of ther Lands, and 


that without Queſtion would have paſſed a Fee; and by 
to the 


tlis Deviſe the Lands are made Subject 
of Debts, and under the Controul and 


ement of 


the Executrix, in the ſame Manner as the Goods and 7 


Chattels, whereof ſhe is made Executrix in the ſame 
Quauſe; and if ſhe ſhould have but an Eftatei for Life 
therein, | ſhe might poſſibly die before ſhe were reimburſed 
out of the Rents and Profits what ſhe had paid gone 
"which — Da bownn ſt! 0 
will paſs. a Fee. e 
4s to the ſecond Point, it was argues ; 
> an the Letter, that ſhe Bal a manifeſt"In- 
tention to revoke the Settlement; that — went as far 
as ſhe could towards it; that the ex 
of its being not comples 


nat only his Real 
theſe Words are as 
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any Diſability of having 
— of Revocitioh 1 | 
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—— whatey his private Opinion might 
| er ni 

be of the Intent of the Teſtatris, 49 give her Niece theſs 
Lands, yet in Point of Judgment, he could not Decree 
for her; that it was a moſt; known: and eſtabliſhed. Ruls 
of Law, that am Heir i never to be —— by 
expreds Words, ur neceſſary Implication ; that here were 
neither in this Caſe; that the Word Lands, wu not; 
however, uſeleſs or to be rejected; for that in all Pros - 
bability there might be Rents in Arrear of 'thele Lands, .. 
and by making her Executrix: of her Lands, the Renta 
of thoſe Lands would paſs; that certain proc” 4 
be inſtrred from ſuch a Deviſe, and theteſpre he muſk 


for putting 

of Herocation, to prevent or Inad vertency; 
here um no. Pretence: of any Obſtriiftion from che Fer- 
r 

not more than beſpeaking a Revocation, t 
: Fa Dna it prevented by her Death; that no Caſe 
had ever yet gone ſo far, and therefore it was too hard 
for him, and affirmed the Decree. - 

Note, The Teſtatrix 1 Part of cheſs Lavide- 
to Charitable Uſes, and they were decreed at the Rolls to 
be good as an A upon the Act of Parliament, 
notwi r nnen 


was pos now bowagh — 


"Y 


4. * 


not break into the ſettled Rules of Law to ſupport it · 

As to the ſecond Point, there might be good Reaſons 
herſelf: under that Reſtraint, in the Mannet 
that 


e As ee 
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der Ge chat if the Perſon were beyond Sea, or under 
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with Power CL. he might from Time to Time, by Deed or Writing . 
2 ogg inde his Hand and Seal, revoke the Uſes thereof} and 


_ the ſame, 'or any other Deed limit and dediece? new 
= TY A In Purſuanet pf this Power, be revokes the old 


Time, to 


— be e. annexing any new Power of Revocation to theſe new 


vokes the 


Settlement, 


and limits 
new Uſes; 


but reſerves 


no farther 
to 


himſelf; be was the Queſtion- © 10 al pi; 


Vine or by the It was 
firſt Power 


limit - +> 
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Uſes; and by the ſame Deed limits neu- Uſes,” without 


Uſes afterwards, thinking he had, by Virtue of the firſt 
Settlement;' a Power of — 2 roties quoties, he by 
another Deed revokes the laſt Uſes, and again declares 
other Uſes of the imac Lands; od WUD Inns ſuch Power 


he might, in 'the Derd of Revocation) 
have annexed a Power of revoking the Uſes thereby de- 
clared, and afterwards have executed that Power 
accordingly 3 but in this Caſe there being no ſuch new 
Power of Revocation annexed to the new Uſes, it was 
decreed; that his new Power of Revocation was executed, 

and at an End; and by Conſequence, that the Revocation 
afterwards was without any Warrant, and ſo the Uſes 
limited upon the firſt Revocation, muſt ſtand; and this 
was this Day affirmed in the Houſe of Peers, and agreed 
to be == 3 _ "__ m 1 ar- 
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NE ſciſed of Lands, which by the Caen * ha Equity won't 
Manor could only paſs by Deed, Surrender, or waar of 4 


Admittance, and having a Natural Daughter, does by Pala ab 
| in Conſideration of 300 J. therein mentioned Naw: Natura 


to be paid by the ſaid Daughter, grant and convey thoſe 
Lands, to her and her Heirs, and ſhe was admitted ac 
cordingly; but no Surrender was made of theſe Lands, 
as the Cuſtom re uired, and at the foot of the Admit- 
tance was a Proviſo, That her reputed Father ſhould hold 
and enjoy thoſe Lands for his Life; and alſo in the Deed 
was a Covenant for further Aſſurance; but for want of 
a Surrender, according to the Cuftom of the Manor, this 
ch: upto wan: road Scary ee — 
ainſt the Heir at Law, to ſupply 
A. Gn further Aſſurance according to —— 
and whether this Court could ſupply 1 in i, of a 
Natural Daughter, was the ſingle Queſtion. 
It was urged for the — that ſhe was 0 be 
conſidered as à Purchaſor, having paid 3 00 /. for it; 
but it was {aid on the other Side, that tho the 300 . 


was mentioned 1 n be paid, yet the Plaintiff 
e could 
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"could not make any Proof that the Money was paid; it 


was then further urged for the Plaintiff, that after her 
Birth, her Father had married her Mother ; and there- 


fore, tho' ſhe was a Baſtard by our Law, yet by the 


Law of the Spiritual Court, ſhe was looked upon as a 


Mulier Puiſne, tho before the Marriage, the was Baſtard 


Eigne, for that, by their Law, Matrimonium Subſequens 


tollit Peccatum Precedens ; but of this Marriage with her 
Mother, likewiſe ſhe made po Proof; then it was urged, 
that ſhe being his Natural Daughter, he was by the Law 


of Nature obliged to provide for her; and that this 


Court ought to ſupply a defeftive Conveyance intended 
for that Purpoſe, as it had done in many Inſtances for 


younger Children; and the rather, by Reaſon of the 


exprels Covenant for further Aſſurance, which they 


came here to have a Specifick Performance of; and that 
the ought to be Babe u upon as a Purchaſor, and to have | 


the Benefit of that Covenant. 


On the other Side it was argued by Sir Thomas . 


N and others, that tho the reputed Father, if he thought 
her to be his Child, was by the Law of Nature o 
to provide for her, yet Nobody elſe was; that this 


Court was under no ſuch Obligation, — ſne was to 
be conſidered now as a meer Stranger, and to ſupply a 
voluntary defeQtive Conveyance for a Stranger, againſt 
an Heir at Law, was what was never attempted before; 
that ſhe was to be conſidered as Nullius Filia, and could 


not be conſidered as a Child in any Court; and that 


this Court was to follow the Law / in ſuch Caſes; that 


tho her Father might have a great Affection for her, 


et that was no ſuch Affection as would raiſe a Ulſe at 
w ; that the Covenant for further Aſſurance could not 


at all help the Caſe, where the original Conveyance itſelf 


was _ ; that if a Man covenants to ſtand ſeiſed to 


the Uſe of a meer Stranger, and covenants to make 
further Aſſurance, this Covenant d 


g on the Na- 


ture of * Conveyance, if that be _ the e 
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which 3 18 * auxiliary, and goes along with the Eſtate, 
muſt be void too; that this was a.Copyhold that could 
not be affected, even by 4 Judgment at Law, much lefs 
by a Covenant that would not bind the Heir at Law of 
the Copyhold; that in the Caſe of Kettle and Thompſon, 
in the Time of my Lord Somers it was held; that 2 
Man was not obliged to provide for his Grandchildren, 
as he was for his Children, which were then ſaid to 75 | 
in the Nature of a Debt upon him; and as he was obs 
liged to pay his Debts, this was a Debt of Nature; which 
he was likewiſe obliged to pay, but not to his Grand- 
children (but my Lord Chancellor ſeemed not to be ſatiſ- 
feed with the Dilkrence, and ſaid, by the Statute-Law of 
43 Eliz, a Man was obliged to —— for his Grand- 
children) but as to the Caſe in Queſtion, the Court 
was of the ſame Opinion, for the Reaſons before given, 
and diſmiſs d the Appeal from the Rolls; and as to the 
Proviſo, at the Foot of the Admittance, it was held repugs 
nant and void, according to a Caſe Cv, Car. or Cro. Jae. 
and the DiſtinQtion taken in 4 Co. Kite and ode 


| | Howell and Price. ; | Cal 299. 
| pu n Cauſe now came on again to be argued, on The Perſonal 
ate 


ſeveral Precedents produced, that the Perſonal be applied in 

in the Hands of the Executor, whether it were 1 
expreſly deviſed to him, or came to him only by Virt Beal, in Fer 
| — of his being made Executor, that in both II 
unleſs there was an expreſs Clauſe to exempt it, that it Heir a it Law, 
ſhould be applied in Eaſe and Exoneration of the Real Wie the 1 
Eſtate; and that as well in Behalf of a Deviſee, or Heres 1 
Factus, of the Real Eſtate, as of the Heres Natus, for ir be e. 
which the Caſes cited were Gray and Gray, Chiceſter and Jo there 
Phillips, Hale and Hale, and other Caſes, . I 

My Lord Chancellor was now clear of Opinion, that 

the Perſonal Eſtate in this Caſe muſt be applied accords 


"gy ; for he ſaid, here was plainly a Debt; tho it _ in 
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Debt © = a ſpecial Nature, and for which the Do was 


limited; for on failure of Payment on any Michaelmas- 
Day, the Mortgagee might bring his Ejectment, and 


recover the Poſſeſſion, which he ſhould hold al = 
Debt is ſatisfied, or till Payment by the Mortgagor, * 


his Heirs; and tho no Action of Debt, or Covenant 


lay, yet fince there was a Remedy for it, he thought it 


clearly a Debt; and that the Deviſe to his Executors, as 
well to pay his Debts, as to levy his Debts, plainly 
ſhewed his Intention to diſcharge all his Debts ur ö 


and therefore this being a Debt, tho' of a ſpecial Nature, 
muſt be paid amongſt the reſt, tho the Platntif was not 


| Caſe 300. 


A Judgment 
ſhall have no 
Relation but 


from the 
Time of 


Signing. 


the immediate Hear to the bends ai? but * the Heit 
of the Heir. 


Anonymous 


T was held by my Lord Chancellor, that upon the 
Statute of Frakds and Perjuries, a Judgment ſhall 
have no Relation, but from the Time of the Signing, 
not only as againſt Purchaſors of the Lands themſelves, 


but alſo as againſt Prior Judgments enter d in the Grand 


Seſſions of Wales, to which that Statute does not extend; 
and therefore, as objected, the Judgment in the Common 
Pleas, tho ſubſequent in Time to the other Judgments 
p Keys Grand Seſſions, yet if it might relate to the firſt 

N the Term, it would take Place of the other 


. Ju Wen but my Lord ſaid, that a Man who truſted 
s Money on a judgment, was in ſome ſort a Purchaſor 


of the 2 as * might take out Execution, and extend 
the Land ſelf; and therefore if he found no Judg- 


ment Prior, he thought his Security good ; and that the 
Rule the Statute laid down for the ſafety of Pur- 
chaſors of the Lands themſelves, was a good Rule to 
follow in the preſent Caſe, and the Relations were not to 


0 be favoured i in a Court of Bully.” 


af | „ 
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But Sir Thomas Powrs inſſſſel firongly, that che Sta. 
tute extended only to Purchaſors of che Lands, and 


therefore ſaid, a Judgment ſhould have the ſame Relation 
ſtill, as it would have 2 at Common Law, againſt a 
voluntary Settlement, or againſt one who came to the 
Lands, y any Conveyance without valuable Con Jeration, 
and this wal not denied by the — but in the pre- 
ſent Caſe, if the ſubſequent Judgment 

Pleas ſhould have ſuch Relation, it would defeat Real 
Creditors, who truſted to the of their Judg- 
ments, which my Lord Chancellor thought Fg not to 


be overthrown b « Fibon of, Lay 110 
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| Marſhall verſus Frank & Us, 
NE having Iſſue a Daughter by his firſt Wiſe, 


who was dead, and being poſſeſſel of ſeveral Meſ- 


ſuages for a Term of 999 Years, makes a Mortgage of 
them for ſecuring the Sum of 100 l. and after, on his 


Marriage. gives Bond to Truſtees to leave 200 L de his 


intended Wife, at his Death; then the Marriage takes 
Effect, and the Wife bei ag poſſeſſed of a Leaſehold Eſtate, 
the Huſband, in — of his Wife's having joined 


with him in the Sale and Diſpoſition of her Leaſchold | 


Eſtate, and alſo in Conſideration of the Delivery up of 
the Bond, by Indentures of ' Leaſe and Releaſe; w/o 

bargains, 4 and demiſes his own Leaſehold Eſtate to 
Truſtees and their Heirs, to the Uſe of himſelf and his 
Wife, for their Lives, and the Life of the Survivor of 
them, Remainder to the Heirs of the Wife, and cove- 
nants, that he was ſeiſed in Fee ; then the Wife dies 


without Iſſue ; bur before her Death ſhe makes a Writing 


in Nature of a Will, and thereby deviſes 'the Premiſles 
o ſettled on her to the Plaintiff, and his Heirs ; and the 


* Wiſe 


Plaintiff after got a Releaſe from the Heir at Law of the 


„ *** 


8 


uw. ww 20 1 
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— the © Holland afterwards, on the Marge Gf 3 

Daughter with the Defendant Fran, enters into Articles, 
whereby he agrees-to-ſertls and epnvey the Premiſſes on 
the Defendant and his Wife, and their Iſſue; and the 
Defendant afterwards having Notice of the firſt waa 


ment, . the Mortgage, and takes an 
— 
the Plaintiff, as of th eDeſendant's Mother, to 


of the Mo A and this Bill was 

have a ! of che Term, and the Benefit of the 
Deviſe ;: the Defendant pleaded the Articles made on his 
Marriage, and that he was a Purchaſor for valuable Con- 
ſideration, and had no Notice: of the firſt Settlement, 
but would not ſwear this Plea; ſo the Plea being ovet· 
ruled, and his Title ſet forth by Way: of Anſwer, 1/88 
wel 10 a0hH 130 to ich f.ods. nxt Dan er 

It was now inſiſted for the Defendants, » at admit- 
ting any Thing paſſed the Leaſe and: Releaſe to the 
Mother, under whom Plaintiſf claimed j yet that 
it was only a voluntary — and —— qigls 
not to take Place againſt the Who were 
purchaſors for valuable Conſideration, and as they pree 
dan ine tho this us mot {worn : 
That the Settlement was voluntary, appeared from 
ere made after Marriage; and the Conſideration o 
the Wife s having joined with her-Huſband. i in Fre 
of; her Eſtateè was nothing, that being only 
the- Huſband had abſolute Power 110 ip 


no Guns e us en ee ; N 
— of ths Cal, R before: hei 
Hulband:4 41943 ) Jamo! WHOS 19115 1 1 Bai | 
But 20, it was inſiſted, A Abb = all baten « 
byiakecualeibam Gents it being only a Term in 
no Uſe paſſed to the Truſtees, by the Statute of 27 H. . i 
which wail raiſad an Uſa, where the Perſam was ſeiſed; 
that by the Leaſt for a Fear, which was only-a Bargaih | 
and Sale, no Uſe paſſed, and there was no Atto 10 
a b * and W to inure 


. 1 7 
"a hee ern 
chat, chen there was no Eſtate wberean the 
could operate, aud whatever Conſideration it mi 

have in Equity to create a Truſt, l e us 
Defendants, who bad both Law and Equity on their 


c 


Conſideration. 1 Lit | 4 
hat beſides, the Eſtate ſettled on tha Mother, doing 


enly a Term for Years, the Limitation to her Heirs was 


void; and admitting it had been good, yet ſhe was under 
Coverture, and had no Power l to make a 

and conſequently. the Deviſe thereof to the Plaintiff was 
void; and then the Releaſe of her Heir at Law,-could 
hans no 
Releaſe; 
ſurviving bis Wiſs and conſequently this er on 
That the Huſband was alſo the Naüminkied to mh out 
Adminiſtration to the Wiſe; and therefore admitting this 


Settlement ſhould, paſs/ the whole Intereſt in the Term, 
might at any Time take out Admini- 


yet the Huſband 
Bration- to his Wife, and: thereby entitle himſelf to it. 


On the other Side it was inſiſted, that-the Huſband 


bad actually taken out Letters of Adminiffration to the 
Wife; and tho' he had not the Letters of Adminiſtration 
ee iet it 
ther the L | com} i in the Articles made on the 
Daughter's Marr: were the ſame which were men- 
tioned in the Mother's Settlement (there being ſome 
Reaſon to doubt of it) the Court left the Plaintiff at 
Liberty to nn his Vetters of Tas r before 
the Maſter. ; S213 74 . Tile wh 2114 1 On Bohne 2 6 * 
e Lord Chaicellor was of Gabe 

Virtue of ſuch Adminiſtration, ar by: the Deviſe of 

Wi ing as an Appointinent, or by the Releaſe 
of the CCI the Mother, by ſome, wa? 
14 3 | 


GATOR — 


Side, Law by an Aſſignment of the legal Intereſt from 
the Mortgagee, and Equity as Lache e Fox's dae | 


ration, nor had he any Intereſt in him to 
then the Term went. to the Huſband, he 


being ſent to the Maſter ta enquire, whe- 15 


© — a 
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all thoſe Wa 8, the Plaintiff ought to be ker neo T7 
„ the Term; for tho the Sett 8 

as a Leaſe and Releaſe, yet 
being in Poſſeſſion, and not the Mortgage, and there 
being tige Word G in the Releaſe, — — 
Grant or an Aſfigument of his whole Intereſt at Com- 
mon Law; and tho it could not go to the Heirs of the 
Wife, yet his Intention being plain to exclude himſelf 
Sücm tl whole Intereſt of his Eſtate, he ſhould not 
after be admitted to de from it; and therefore it 
ſnould veſt in thoſe in whom by Law it might which 
was the Adminiſtrator of the Wife; for as the Huſband 
intended to diveſt himſelf of the whole Fee, if it hud 
been a Fee, there was no Reaſon, when it appeared to 
be a leſs Intereſt, that this ſhould not paſs ; and theres 
fore was of Opinion, that the Defendants ought to aſſign 
on Payment by the Plaintiff of the Principal and In- 
tereſt, but ſent it to a cate to ar ve as to n 
of the Land dr o 
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you a tbe his Will deviſes all his' Goods, Chanel Fbruaty. 

and Perſonal Eftate, to his Wife Eſter, provided, 4 fe l. 
har! if ſhe die without Iſſue by me, then 80 J. {hall foral _ 
remain to my Brother John Davis, and makes his Wife — 
Executrix, and dies; John Davis dies in the Life Time de wia 
of the Wife, and then the Wife dies, without Iſſue; and 1 
this Bill was brought by the Adminiſtrator of John Dine dal Bi 
for the 804. and the only Queſtion was, Whether the 85 
plaintiff had any Title to * upon the Words of this Will: ang ae. 
There was no Doubt made, but that if the Detiſe over to cutix. 7: 0. 
John Davis were good; the Plaintiff as his Adminiſtrator 1's Time of 
would be intitled to it, tho' he died in the Life Time Nis 
of the Wife, the ſirſt L Derifee ; * whether the Aer 28 


| g ooh | 


If Tr T7 


It was 8 

ſue: af ths! Wife, muſt be! intendad;:/dying u 
Uſue at her Death, and not whenever there be 
2 fallure of Iſſue of the Wie, which might happen 100 
Years hence, or more, for that would bora Perpetuity, 
and not to be enduted, and therefore, as! dying without 
Iſſue bas a'two-fold Meaning; ux. riding ihont 


whenever the Iſſue fails, it ſhall not be cunſtrued in tha 


moſt natural Senſe thereof, which confines it to the 
Time of her Death; and then the Deviſe cover is good, 
and conſequently che Plaintiff well intitled to it, and a 

Caſe of nne Willems 
to that: Paine, 


But it was 
3 be made from the Import 


4 after ; that her leaving no Iſſue at the Time of her 
Death, was an Accident ſubſequent to the making of the 
Will, and therefore of no Force to influence the Con- 
ſtruction of this Will; that the Words were general, and 
not confined to the Time of her Death; and therefore, 
whenever the Iſſue failed, by the Import of this Deviſe, 


the 80 J. was to remain over; but that being unlimited. 
and tending to a Perpetuity of a Chattel, was againſt 


all the Rules of Conſtruction hitherto allowed, which 


had never been carried beyond the Compaſs of a Life, 


or Lives in Being; that it was true, if the Deviſe over 
were good in its Creation, the Plaintiff would be in- 
titled to it, notwithſtanding the Death of John Dauis, 
before it actually veſted in him; for tho it was but a 
bare Poſſibility, 7nd end not have been granted 
ſigned by John Davis, = it might have been releaſed, 
or however will veſt in his Executors or Adminiſtrators ; 


but here it was void in its Creation, wad Gb d. 


Rules of Law hitherto allowed. 
2 . My 


„ 
rgved, that it was 3 baczuſe che dying without 


Wheat the Time of her Death, or dying without Iſſus 
remoter Senſe of thoſe: Words, but in the nrareſt and 


5 A the Guben He eee 
of the Words, 
as they ſtand at the Time of the Will, and nat from any 


I . . 


or aſ· 


— 


his Body; without Iſſue; then to re- 
main over z. and the ly in the preſent Caſs, . 
was only to the Wit wnetally; -and if ſhe die v 

Iſſue; that in 


would be void; but :n this Oaſs it was not a Deviſe over, 
e Vier with which being 
Wife, without Iſſue, the 


but a Contingent or On 
fulfilled by the ous: 7 
Deviſe over may take ori 

not as a Reminder; rr 
rally the whole Intereſt was not abſorbed; or taken up, as 
as bs Cabs. oh Dares. 0 her and ea der and 
therefore upon the happening Conting it 
might take Place; but this was thought b. 2 7 
all one, * — Ba erpetuity, ſince not con- 
fined to the Death of the Wife, or any Time cerrain 
ard who muſt hae i in the mein Time 3 but my 
wal con? 1724 11D 25 0h Ok RN hs | 
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Caſe zs. | Marks 1 Marks. a Gy 
A. had Iſſue 12 Marks having Iſſue three, Sons, Villa i 


three Sons, 


Lare . Nathaniel his ſecond, and Daniel his third 
dul ie Te, Son; px William the eldeſt Son dying in bis Father's 
keving » Life Time, leaving Iſſue only a Daughter; the Father 


Daughter, 


and 6. andD. afterwards by his Will in Writing, deviſes the Eſtate in 
Lands to his Queſtion to Anne his Wife, for her Life, and after her 


Materie: Death to his Son Daniel and his Heirs, provided, that if 


— D. Nathaniel do within three Months after the Death of 
provided, my Wife pay to Daniel, his Executors or Adminiſtrators 


thar #6: the Sum of 5001. chm the {aid Lands ſhall come to my 


 Monthsafter Son Nathaniel and his Heirs : The Wife lived ſeveral Years 


the Wiſe pay after, and during her Life, Nathaniel died, leaving tbe 
Sumof 500, Plaintiff his Heir, and the Wife dying about two Years 


_—_ ago, the Plaintiff brought this Bill within three Months 


main to C: after her Death, praying, that upon Payment of the 


c. died in the FOO l. he might have a Conveyance from the Defendants, 
the Wie che Lome whereof had Mortgages upon the Eſtate, made to 
Hels of © them by Daniel; and the Wife of Daniel <1 Order of 


ſhall rake 


dur ante Court being admitted to ut in her Anſwer ſeparate! _ 
tion, Ad not from her Husband, ſhe inſiſted on a Settlement of tho 
U n > as between the ſeveral Defendants, the * 


TO ſtion 


Fu Oe. HR nan 


8 — them bad the. better Tide, _— 
to the Money, if that were to come in lieu of the Land; 
or to the Land itſelf, in Caſe the Payment could now 
not be admitted, and that depended on Notice, or not 
Notice of the Will amongſt themſelves; but the prin- 

cipal Point was, Whether this 500 l. being to be paid by 
Nathaniel within à limited Time, and 4 dying before 
that Time came, Whether his Heir at Law could now 
on Payment. of the Money make « Title to thoſe Lands; 
for it was agreed he was not Heir at Law to the ret, | 
but the Daughter of the eldeſt Son... 

It was argued, that the whole Value of the Lands. was 
but about 1000 J. and that the Intention of the Teſtator 


Was to divide at [equally between his two younger Sons; 


and that if Nathaniel had the Lands, he thould pay his 
Brother Daniel 500 l. out of it; but whether that Pays 
ment'could now be made, that is, Whether it were not too 
late, and the Time lapſed for Payment of it by the Death 
of Nathaniel, was rl ſingle Queſtion. 

It was argued by Sir Thomas Powis, and Sir Robert Raye 
nond, that it was not, and they cited and relied on the 
Text of Li, and the Comment of Cooke thereon, Co; 
Lit. 205 b. 219 b. that where a Feoffment is made to 
one, and his Heirs, upon Condition, that if. a Feoffor 
do within ſuch a Time pay ſuch a Sum of Money to the 
Feoffee, Nc. that tho' the Feoffor die before the Day, 
that his Heirs may perform the Condition for the four 
Reaſons therein mentioned, and principally, becauſe a 
Time being limited for the Payment of it, and the 
Feoffor dying before the Time, as that was the Act of God, 
lo the Feoffee had no Wrong done him when the Money 
was paid, Whether it were by the Feoffor or his Heirs ; 
and Sir Robert Raymond cited 1 Chan. Caſes 89, and the 
Caſe of Bertie and Falkland, 3 Chan. Caſes, that it was 
| laid down as a Rule by my Lend Somers; that where the 
Party might be put in as EY Plight, as where the Con- 
dition itſelf was literally performed, that this Court 
would relieve, tho the W 2 of it were not * 

Hi 6 Wy performed, 


ag * 


| FI 


ſeitute by Non-Payment 


Fer Oc — 
as in the printipat Caſc thiere; 
— no or Value could be put on the 
Breach of it, there no Relief cad be tad! for the 
Brench of it: J me Mt di to 9 

On the other Ade ic was urgdel Serjeant Hooper | 
and Mr. Mead, that the Caſe tl rv. but in Na. 


ture of a Mortgage; that it was to relieve ngainſt 4 For. 
of the at the Day which 
may be good, even at Law, much more in this Court; 
that there was a wide Difference between à Condition 
precedent, and a Condition ſubſequent, that that was a 
Condition Subſequent, and for reveſting of the Eſtate, 
2 ho Condition deſcended on the Heir, and conſo- 

ly might be performed by him, tho” not named; 


Neb LTI and for the nem ; 


Creation of an Eſtate in a Perſon who had no Right or 
Title before, and was not Heir at Law; that this was 
Perſonal in Nathaniel, that he had not Jus in re, nor 4d 
rem, and could neither have deviſed, releaſed, or extin- | 
iſhed this Condition; that it was a bare Poſkbiliry, , and 
dying before it was performed, his Heir not 
make it good. 
But the Maſter of the Rolls ſaid, an u not a Con- 


dition at all, becauſe that is only ſuch as may be per- 


formed by the Party himſelf,” from whom ic moves, or 
his Heirs ; but this in the preſent Caſe is to be performed 
by a third Perſon. 2d/y, This is not in the 7 of a 
Remainder to Nathaniel, becauſe the Deviſe to Daniil is 
not in Tail, but in Fee; and a Rethainder can only be 
after an Eſtate Tail, or a leſs Eſtate; but this being ufter 
a Fee, is an executory Deviſe, it may be called a Poſ- 
ſibility in the largeſt Senſe of that Word, but dg not 


ſtrictly ſuch, for nothing was veſted in Nathaniel, which | 


he could either grant or releaſe, nor did any Thing 

deſcend to his Heirz that Heirs in this Caſe wero not 

named to take by Purchaſe, but by Deſcent; that the 

Reaſon of as was dete the 1 
2 


_ "ik . „ 
* 
2 


vived the Teſtator; and thereforb:| this differed from 
Hreit and 


che Earl af Nane 
ſome others, but the Caſe being 


206.7, and they ſaid, 
ſtrictneſs of Law deviſeable; yet ſince the Statute of 


aye aeg e or ber N his Right. 


wu fold be Ge in Mane 


| N ime of her Father and Mother, and ſoon after the Mot 


filla Fatis, which veſted-in Nathaniel himſelf, that he Gas 


Rigden's Caſe 3 that conſequently! ſuch Right, 


Poſſibility, or Intereſt deſcended: to his Heir, and might 
be 


rformed by him, as before the ßtatute de donis, the 
of Reverter deſcended: to the Heim of the 
Donor, and cited Pwrefoy and Roger's Cafe, 2 Sand. and 
Co. Car. 3 58, Pett and Brown's 
Caſe, Co. Jar. 59 f, ER g's Caſt; and 
— e\ Matt: of 
great Difficulty, the Maſter of the Fol appointed ther 
to ſpeak to it again, when the Court was full. 
Aber wand in Mick. Term. 5 Gong. 1. it was by: the 
Lord Chancellor; and Maſter of the Rolls decreed, for the 
Plaintiff, on Lit. Se 33 4, 33% 336.7. G. Lit. 205, 
that tho — brad not in 


Uſes, the Deviſee may take Benefit of it by an equitable 
Conſtruction of that Statute, and that Waal 1 


Hewitt verſus Ditaend”" 7 | Caſe 304. 


NR William ringer being fie im Reb ef an Hutandand 
| Eſtate in Right of his Wife, and having Iſfus only vi nt. 


brer, who was about the Age of 10 Years, r, jointa 4 


Conveyance 
with the of the Wife's 


one 
Sringer and his Wife enter into an 


ee e ener ne and that = of the Land, and 


archafe» #51. jar 


band during 1 29 795 ge he of 0 be 
and after his Deach 10 * r an their 
ED their paid to 4 2 Ker =D — 1 * wee _ — 1— 
artain reſpective Ages of 21, or P 
; bur in Caſe there ſhall be nv Daughter, then to e the Husband oe 
A. . — the hter, and in Conſideration of this 600 l. made a N 5 


f 


 Uſve, the in as her Adminiſtrator, 


|! 
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Purchaſe · Money, 600 l. ſhould. be ſecured as a Proviſion 
for the Wife and her Children, and Conveyances were 
executed to the Plaintiff accordingly; and the 600. part 
of the Purchaſe - Money was ſecured by Way of Mort- 
gage, in this Manner, ' viz, 30 l. a Year, the Intereſt 


chereof was to be paid to William Stringer, the Huſband, 


during his Life; and aſter his Death to his Wife for her 
Life; and after their Deaths, then the Intereſt to be paid to 

ſuch Daughter or Daughters as ſhall be begotten be- 
tween them, till they ſhall attain their reſpeQive Ages 
of 21 Years, or be married; and then the ſaid principal 
Sum of 600 J. to ſuch Daughter or Daughters equally 


between them; and in Caſe there ſhall be no ſuch 


Daughter or, Daughters, then to the Wife, in Caſe ſhe 
ſhall ſurvive her Husband; but in Caſe be ſhall ſurvive 
her, then to the Husband, his Executors and Admini- 
Wo m l nn une ien al 
The Defendant Vreland intermarried with the Daughter 
which Stringer and his Wife had before this Settlement, 
and in Conlideration of this 600 L made a Settlement on 


U 


her; the Daughter died in the Year 1908, and in the 


Year 1715 che Mother died, Ireland took out Admini- 


ſtration to his Wife, and by Virtue thereof claimed this 


600 l. Stringer the Husband claimed it, as ſurviving his 
Wife, and there was no other Iſſue, ſave only this 
Daughter, which was born 10 Years before the Settlement. 

And now the Plaintiff brought this Bill in the Nature 
of an Inter-pleading Bill, that he might know to which 
of the Defendants he might with ſafety pay the Money, 
and it was decreed for the Defendant Ireland; for it was 
ſaid it could never be the Intent of this Settlement to 
provide for Daughters which might probably be never is 


Ae, and in Fact, as the Caſe has happened, never were in 
eſſe, and to leave a Daughter, which was then about 10 


Tears of Age, had never done any Thing to diſoblige 


her Parents, and was wholly unprovided for, without 


any Proviſion at all; that tho the Words ſeemed to have 
be bes es ae uns e il nr MINN. 


Sh SR 7 2 * * 3 k 


— 


a end Relation 1 * the Time — the A Maw ; In | 
the Intent was only futurely, as to (thoſe which ſhould - 
be begotten at the Death 7 = Father and Mother, 
that this Daughter came within that Conſtruction, that 
it was like a Limitation to one and his Iſſue, Procteatis A Limits 


or Procreandis, that if it were Procreatis, it would take 999 , e 
in thoſe born after; if it were Procreandis, it would let a 


in thoſe born before; ſo here the Intention never was born 8 
to exclude this Daughter, and conſequently the Defen- _— 
danr her Husband is intitled to it, and it was bann Ace + ſono - 
NR with Tora.” mrs * 9317645 before. 


a ' Makin 3 FR Gale 


Homas Gladwin being poſſeſſed of ſeveral Leaſehold ze 

Houſes for ſeveral Kam for Years, makes his Will, E ra ro 
and thereby deviſes his ſaid Leaſchold Houſes to Anne three ree Sons 
his Wife for her Life, and after her Death, I give and nfm, 
deviſe the ſame to Alice Bunion, 1 han three Sons — * 
equally amongſt them. | . 


no Mention of any Divikon to be made. 


And it was decreed, that they took as Tenants in 
Common, tho' there was no Mention of any Diviſion 

to be made, or equally to be divided between them; 
and accordingly the Plaintiff, who was Adminiſtrator 
of Alice Bunion, and had brought this Bill for an Ac- 
count of the Profits, had an Account of the Profits 
for the Time paſt, and that he ſhould be let into a 
fourth Part of the Rents and Profits for the Time to 


Atwood verſys OUTY 
Cuy, that a Wie m 


Caſe 306. 


A Wike can- FN this Caſe it wes held, per 
l 2 2 i 2 
her Proc hei. 


oo. Bere, 


2 Court er a Divorce, 
Nature and Proceedings in the Wri 


giando, ſhow that it cannot be mai 


againſt her Huſband. 


@ 4 


Procheiy Amy bring « 


——w »æm . 


DE 


17178. 


In Con Cancttianie. wierd 


* * ww ä Caſe 307. 


TN this Caſe Interrogstories and the Depaditns of Any Se 
Witneſſes taken . on them, had been ſuppreſſed, for proves . 
wer gin gong were leading, and then Publica - 14 tine 
| N pw and now the Court was moved, that a new fn Bing 
det of Interrogatories might be drawn and ſettled 2 | 
Maſter for the Examination of this Witneſs, whoſe 
dence was very material, and yet mult be wholly lolt if 

the Court 27 not indulge them this Way; and tho 

the Practice has been alvays againſt ir, and it was ins 

ſiſted to be of dangeraus ce 3 yet one Prece> 

dent being N to this Purpoſe, and the Intertoga- 
tories which had been ſuppreſſed were ſuch as might have 

been drawn * many ah 2 without any Ap» 
prehenſion of t ng the Court to les in the 

Party to the Benefir of a Wine Teſtimony, ordered 
Interrogatories to be put in, and ſettled by ia . 
Wannen, A353 1 


Wright 


— a ; 15 6 55 5 
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| Cale 308, 77 right verſus Pilling 2 
Whether a NE Oolroft being poſſeſſed. of a Term for Years, 


ele 8 . . of his Vide: — 
hunſale by Of April 1694, borrous © Detendant the Sum o 
buying in 40-4. and the 18th of Fuly 1704, he ade . 
brance, as = Defendant a further Sum of 83 J. and gives him a Bond 
Ne for both; in Hill. Term 1704, the Defendant obtains 
by taking 32 Judgment on his Bond againſt Crokroft ; but before he 
of rhe firſt had taken out Execution, viz. 7 March following,:Crokroft 
Mong Mortgages this Term to the Plaintiff, who was an At- 
 torney, and had been concerned for him as ſuch in ſeve- 
ral Cauſes, and had expended ſeveral Sums of Money 
for him therein, which are mentioned to be the Confide- 
ration of the Mortgage; and on the ioth of the ſame 
Month purchaſes the Equity of Redemption; on the 
23d of the ſame Month the Defendant takes out a Fi. 
'  Facias on his Judgment, and this was fold thereon by 
the Sheriff to one Harriſon, but this was in Truſt for 
the Defendant ; after which the Defendant having Notice 
that there was an old Mortgage ſtanding out, which 
was made the 21ſt of Fuly 1699; he takes an Aſſign- 
ment of that Mortgage, and alſo takes an Aſſignment of 
a Judgment, which one Sparks had obtained ſome Years 

before againſt Crokroft, and for the Mortgage he pai 
1441. and on the Judment about 30 l. and the Plain- 

tiff having brought his Bill againſt the Defendant, had a 
Decree at the Rolls to be let into a Redemption, on Pay- 
ment only of what he had paid for the Aſſignment of the 
Mortgage, for that, as it was held, he could not ſo 
tack his own Judgment, and the Judgment of which he 

had taken an Aſhgnment to the Mortgage, as to with- - 
hold the Term from the Plaintiff, Who had now not 
only a Mortgage, but had alſo purchaſed in the m__ 

of Redemption; and the Defendant thinking himſelt 


agrieved by this Appeal from it. 


= 


. — . — — . Sq 


— 2 Gene Caallarte” 


| 1 it was argued for him, that he dr to 1 85 
this Term till both his Debts were ſatisfied, that it was 
like the'Caſe bf” cba ortgagee | | 


whole! Money Baabe; hat the Plaintiff was an Attor- 
ney, and the whole Conſideration of this Mortgage and 
Purchaſe was made up of Bills of Coſts, and Buſineſs 
done; that his Deeds in Truth were antidated, and that 

there was little cr nothing due to him. | 
On the other Side it was argued by Mr. m thut 
the Differenee had always been taken between a General 
Incumbrancer'by'Statute'or Judgment, and a Purchaſor 
or Mortgagee; that the one was no lien on any particus 
lar Part of the Eſtate," but affected it only at large, 
whereas in Caſe of a Mortgage or Purchaſe,” the Party 
contracted for that particular Part; that if a Man had 


confeſſed 20 Judments or Statutes, the laſt could not by - 


buying in the firft hold out all the interveningJudgments; 
which the Court agreed to be ſo, becauſe, when the 
Debt on the firſt Judgment was paid, that Security des 

_ termined and expired of itſelf; and Mr. Vernon ſaid, _ 
he had always taken the Courſe to be, that a Judgment 


Creditor could not any Ways mend or better his Secu- fins. 


| — by taking in a Prior Mortgage, and cited the Caſe 
fir William Baſſet to that Purpoſe ; and he likened it 
to the Caſe of a OE which muſt take as the Law 
gives it; but a Jointreſs contracts for the very Eſtate it- 
elf; that this was but a Term for Years, therefore 
not affected with the oh nc till che Fi. Fac. lodged in 
the Sheriff's Office, which was not done till the 23d of 
March, long after the Plaintiff's Mortgage and Purchaſe; 
that this was the ſtronger, | becauſe Crokroft had not the 
legal Intereſt of the Term in him neither; that he had 
only any equitable Intereſt in it at the Time of this Exe 
cution taken out; and tho the Sale of the Term might 
in Equity paſs that Intereſt, yet it ought not to hurt 
the Plaine, or hold him cop who was a prior Pur- 
—_ chat there was no on of antedating, nor did 
_ It 
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chaſe was made up 88 the Defendant preten t 
laſt che Deſendant offering to go before a Maſter, and 
to pay him all that he could proye to have really paid, 
or to be really due to him, together with Intexeſt and 


Coſts, the Plaintiff was adviſed to comply with it, and 


to turn his Hurchaſe into 8 Mortgage, which he conſented 
to, and ſo the OCauſe went ff. 
But my Lord Chancellor, and ſeveral at the Bax ſeemed 


not to agree to the Diſtinction taken by Mz. Ferwon,' but : 
thought a Judgment Gredicor might as well ſecure him 
ſelf by king in @ prior Mortgage, as the third Mort- 


gagee, for that his Judgment was a lien on the Lang, 
and when he gets in 3 prior Mortgage, that ought not 
d be taken from him till Payment of his whole Debt, 

On ane And in this Caſe one Queſtion was, 'Whather on the 
from che Appeal the Party might be admitted to read to any Thing 
Land cn. which he had not before proved on the firſt hearing ; and 


cellor, the 


Cauſe is in Lord Chancellor was of Opinion he might, for that, 


ws is 28 he ſaid, it was to be inrolled as his Decree, and the 


ar Liberty te Appeal was only to give him an Opportunity of hearing 


read new 


. Proof, and what could be offered why he ſhopld not inroll it as bis 


offer what he | r 
an agent Decree 31 and therefore the Cauſe was intirely open, and 


N „ 


, ͤ Anger verſys Auger. 


tnwhaCaes TY HE, Plaintiff brought- this Bill by her Mucker 


Equiry will "479 Amy, againſt the Defendant, her Huſband, for a 
bea ſpecial Execution of Articles, - whereby the Defendant 


mony, tho 
ſhe may have 


was ta allow her 32 J. per Aun. ſeparate Maintenance. 


a a Sentence for it in the Spiritual Courts. 7 


1200 l. Portion to the Defendant, who was a Hop Mer- 
chant, and lived in Southwark, and was a Man of good 
Credit and Buſineſe, and ſoon after Intermarriage, ſuch 


ed; but at 


= - 8 © - = EOS 


. Ie 
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the dirtigſt Cloarhs ſhe had; that ae. when 


o 4 
* 4 S ” 8 - - . -- „ * * 
— " 
DN S e 1 — b * Fre 
r r VEE FOO P INE os Bos 5 
n = CR *, 
1 ; % 
$a 8 & 's * 8 
- 64 OTE — 
3 i ent rao 1 +54 & — 
* 


we 2 any . 


Fa. #1: $33 


ze Plaintiff's Fart it was mo the Defen: | 


ans 2 1 ſeveral Times beat and abuſed her, that he had 
whuped her with a Horſe mee dene Head Cloaths; 


and deny d her Necelſaricy, AEDT ee 


i. chat the Hain 


On the Defendant's Part it was prove 


tiff was a Woman of a moſt perverle, motoſe,. and mali 


ciqus Temper; that ſhe would ſuffer none gf the De- 
fendangs Friends or Relations to come 20 che Houſe; 
that ſhe had oftentimes affronted the Defendant's Father 
(who as it was proved in the Cauſe, was a Man worth 


32066) and Mallee Wine the did all ſhe. could. to 
vilify and expoſe the Defendant ; that ſhe chole to wear 


rs were in the Shop, take Occaſiop to came out 
and aſk for Money to buy ber Bread, tho it was proved 
the De fendant kept a very plentiful Houſe; that he os 
the Plaintiff, even to Superfluiticy ;. that he had made her 


Preſents of fine Gloaths, a Gold ſtriking Watch, and ſes wo 


reral other Ornaments; that the Plaintiff was addicted 
to drinking Brandy, and ne — — to exceſs z 

that ſhe was guilty of the moſt provoking, diſdainful 
Behaviour paſſable towards her Huſband ; and that at laſt 
ſhe left him for about two Months, after which ſhe 
libelled in the Spiritual Court for Separation and Alimony; 
and whilſt the Cauſe was there depending, the Defendant 


entred into the Articles in Queſſion, with one Abell, in 


Behalf of the Plaintiff, whereby the Defendant agreed to 
allow his Wife 5 2 f. per Aun. ſeparate — nt and 


0 permit her to live where ſhe thought fit, without any 
Moleſtation or Diſturbance from him; but the Defen- 


dant being deſirous to have his Wife home again, and to 
— to a Reconciliation with her, on La aches | 
wn the Payment of this Allowance, which was 
CT. a Week; therefore to have the Arrears for 
e n and the groving Rene un 2 

71 ring 


498 " Do TAN F TY =" 2 
1 during the Time of their Separation, this Bill was n 


broughe | n ng „ clk 700 
The Defendant inſified, the Plaintifr was not 
to the Aſſiſtance of this Court for carrying N Arti- 
cles into Execution; that to decree that, Was to decree 
a 2 which was the Buſineſs only of the Spiri 
; that Alimony continued no longer than till they 
5 reconciled, and conſented to cohubit; bur i 
theſe Articles be Jecited: to be executed, no Re 
tion afterwards could ſet them aſide; that the Wife in 
this Caſe was not at all bound; that che Articles were only 
ſigned by Abell; and not by her; and therefore it is un- 
reaſonable, that the Huſband ſhould be faſt, and the 
Wife looſe.” PER 4 

On the ley side it was argued, ike thaſs Aids 
ought to be carried into Execution; that they were in- 
tended to ſupply the Sentence in the Spiritual Court, 
and to prevent the Charge and Trouble of a ſolemn Liti- 
gation there; that the Huſband, by entring into them, 
had given Sentence againſt himfelf, and could not be 
charged, even at Law for any Debrs of his Wiſts; that 
the Huſband/ and Wife were often conſidered” in this 
Oourt as ſeparate Perſons; that tho' this Court could not 
\deeree Alimony, yet it might decree Execution of Arti- 
cles according to the Parties own Agreement; and ſeveral 
Precedents had been in this Court to that e, 48 
Sir Fames'Oxendon and his Lady, and a Caſe e Canin 
and Catting, and ſeveral other Caſes. 1 
My Lord Chancellor was of the ſame ee and 
ſaid, that to decree an Execution of theſe Articles, was 
not to invade the Juriſdiction of the Spiritual Court; 
that the Intent of theſe Articles was to ſave the 
of a Sentence in the Spiritual Court; that if theſe Ar- 
tieles could not be decreed here, they would be of no 
Force any where; that there was no Remedy upon them 
ar Common Law, for there the Wife could not ſue her 
Huſband; that it could not be pretended that the Spiri- 


tual Court had any Power to decree a Performance of 
1 | them; 3 


pn 3 whkews'd Hmband —— — 1 — 

for the Wife, he is not chargeable by Law for her Debts; 

but tho' that were ſo, yet to wid the Expence he might | 

be put to in defending ſuch Suits, he ſent it to a Maſter 

| to ſettle a Security to indemnify him againſt the Wife s 
Debts, and'decreed the Arrears 25 W g Payments of 
the 52. L. per Ann. to be paid to the Wife, and laid, this 

was not a Decree of Alimony, or to decree a tion 

between them, for that they might whenever they 
thought fit come together again, — then the 1 

would * no further _— : 


HEY % F 


Walſan 222 inn ̃«& zie. 


N this Caſe it was agreed by the Council on both A». 
Sides, that an after: born Child ſhould come in with of a p Five. 
the reſt for their compa Share wo "TI of an tall 
e Peer t fc RR 
| | — ol 2 Cyſtomaty Share 
F "tb, It was apreed as an undoubted 1 that eee Ti Th * 
a Freeman died Inteſtate, leaving a Wife and Children z Framan of | 
that one third Part of his Perſonal Eſtate, and the Ga Bla, 
Widow's Chamber was to go to the Wife, one other Third > Power of 
to the Children; and the dead Man's Third to go according ag of, 
to the Statute. of Diſtributions, via. two Thirds to the der e. 
Children, and the other Third to the Wife; and that nete 
the dead Man's Third was not at. al under the n. the wren 
of the Cuſtom. RT NG | | hls 10 
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cab 3it. Bacon verſus, C erk 
| A.keiſed of Braham Clerk, Father of the Plaintiff and Defendant: 


Follſion, / being ſeiſed of an Eſtate in Poſſeſſion in London and 


OT Middleſex, and of another Eſtate in Reverſion, in theCounty 


pettant on. of S. expectant on the Death of Horatio Herne, by his Will 
7.5. deviſes deviſes his Eftate in London and Middleſex to his Wife for 


the Eſtate in 


Poſſeſſion to Life ; and after her Death, to the Defendant his Son, and 
YEW his Heirs; and alſo deviſes his Eſtate in the County of 


having a50n S. to the Defendant, and his Heirs likewiſe, from and 
yy BS. after the Death of Horatio Herne, upon Condition, ne- 
ine in Pot. vertheleſs, that my ſaid Son ſhall pay unto my Daughter 
teflon 4X Elizabeth (the Plaintiffs Wife) the Sum of 1000 J. with- 


Death, and jr, x 2 Months after the Death of Elizabeth Herne; and 


likewiſe his 


| 
| 
t 
| 
a 
0 
V 
Revere, to if he does not pay the ſaid 1000 J. that then my ſaid | 1 
th 
ne 
be 


en Conditen Daughter ſhall enter into my ſaid Lands and Eftate in 


EE London and Middleſex, and receive the Rents and Profits 


000 1. with- thereof *till the ſaid 1000 J. ſhall be paid. The whole 


aller che Eftate was about 2 30 l. per Ann. Elizabeth Herne died in 


B. and, 1713, ſoon after the Teſtators Death; but the Teſtators 
ter. J. D 


D. and on ; | Tyra 
| Default, that Widow and Horatio Herne were both {till living 
” | | A nd . 1 
died, living 1 3 | | ww 
the Wife and J. S. on a Bill brought by the Daughter and her Huſband, decreed the Portion to be 


ſhe may en- 
raiſed, tho' neither of the particular Eſtates were determined, 


D x 


And this Bill was brought to haue the Rebe 
theſe Eſtates ſold fotthwithz, and the 3 rm ; 
Plaintiff, with Intereſt; from the Death of Bieden 
Herne; the Cauſe came on only on Bill and Anſwer; 
and therefore, tho! it was ſaid, the Reaſon of appointing 
this 1000 f to be paid within 12 Months aſter the 
4 Elizabeth Herne was; becauſe ſhe. had an Eſtate 

Ann. for Life, which after her Death came 
3 3 yet there beang/no-Proof: of} Walty: ir 


1 could lavesine Wyight-n-al in the Caſe. 


Por the Plaintiff it was urged, that tho the Eſtates 
which were to be the Fund for raiſing this Portion, were 
yet but Reverſions; yet the Portion became due from 
12 Months after the Death of Elizabeth Herne; that 
this was a Charge on the Eftate in Equity from that 
Time; and therefore it ought to be raiſed by a Sale of 
the Reverſion, and Intereſt to be computed-from the 
Time it became due; that the Clauſe which gave her a 
Power. of | entring, in Caſe it were not paid, was only 
an additional Remedy; and therefore ſhe could not enten 
whillt the Life Eftates were in Being; yet that was not 
to poſtpone the Time of Payment of her Portion; that 
| if the muſt wait till the two Eſtates for Life fell, ſhe 
might never have any Portion at all; that this Condi- 
tion being annexed to the Deviſe of the Eſtate to the 
Heir at Law, was void at Law]; but yet it amounted to 
a Charge in Equity, then it was uſual. to decree; a Sale 
of ſuch Reverlions, as has frequently been done of Re- 


” verſionary Terms for Years, that Children might not be 


without their Portions when they have moſt Occaſion for 
them; that if Elizabeth Herne had been ſtill living, tho 
the two Life Eſtates had dropt, yet the Plaintiff could 
not have demanded her Portion; but now Elizabeth Herne 
being dead, tho the two Life Eſtates are till i in Being, 
yet her Portion is become due. 4 
On the other Side it was argued, che Intention of the on 
Teltator was plain, that this Portion ſhould not be raiſed 


All the Eſtates fell in, that he hed therefore given, br 
9 „ ˙ i A * Power R 15 


g 70 111 10 "Det erm. FI IT 7718. 


Power of Entry, to | receive; che Profits, in«Cale che 
Portion N] not hich yet ſhe could never do 
whilſt che Eſtates ot Libs continadl;: that the Defendant 
was Heir at Law, and by this Conſtruction of allowing 
Intereſt, might be ſo loaded as to have nothing left; 
that the Courſe of ſelling Reverſionary Terms to raiſe 
Portions was new ; and my Lord ——— had it 
been res integra, he would not have done it; that there. 
fore it ought to be carried no further; that a Caſe of 
Butler and Duncombe was now under my Lont'e Grote. 
_ ration on that very Point, ; 
But the Maſter of the Rolls was of Opinion, — 

was not the Teſtator's Intention this Portion ſhould wait 
till the Reverſions fell in; that the Eſtate being deviſed 
to the Heir at Lau, the Condition was plainly void at 
Law, acco to Boraſtor's Calc, 3 20, that the 
Eſtates for Life being ſtill in Being, the Daughter had 
— ts nome if — have her Por- 
tion raiſed ; that this amounted to a good Charge in 
Equity, and that Decrees for Sale had been frequent in 
the like Caſes; and therefore decreed the Reverſions to 
be ſold; and the 100017. to be paid to the Plaintiff, with 
Intereſt from 12 Months after the Death of 'Elizabetb 
Herne, and ſaid, the Clauſe which gave a Power of Entry, 
was only to be intended, in Caſe the Eſtates for Life fell 
in the mean Time, ſo that ſhe mi ght thereby enter, not 
to delay the Paywent of the Potion e | Toru bb. 


Cie gr2 Anonymous. 


— 'T. was Ws in this Caſe, that Tradeſmen wht 
mute mar” F truſt a married Woman for Neceſſaries, ſhall recover 
| with Neces againſt the Huſband, ſo far as the Goods taken up ap- 
— of to be „according to the Degree and Qua- 
Quay of, of lity of the Huſband ; but if a Man lends ſuch married 
ueand, Woman Money, e to r ele, — he 


laid our in Necefaries, a the Nabend: 
in the Place of thoſe of * were 


| Labtec dads 2 to recover it againſt the 
er e e 


aut 


J Dee Oc 
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to be u ſettled Diſtinction 
| .Manby's Caſe, and other Caſes; and 
therefote the Plaintiff, who in this Caſe had ſupplied the 
Woman with Money in her Neceſſities, and now brought 
his Bill againſt the Exeeutors of the Huſband, for a 
of Aſſets, and a Satisfaction thervont of his 
Debt, could have no Relief on that Head, though the 


utmoſt unkind and cruel Uſage of the Huſband was 


proved; and that the Money lent was actually laid out 
and 2 pplied for Nebeſſaries; but yet the Maſter of the 
Rolls Mad, the Plaintiff ſhould ſtand in the Place f 
thoſe Tradeſmen, who had ſupplied the Wife with Ne- 
ceſſaries, and be let into a Satisfaction for fo much as 

he could prove to have been advanced or delivered to her 

by them, as Neceſſaries, as they themſelves ſhould have 


been, if 1 va org * Plaintiffs, but for 1 
e AY | | | 
$ 37 goth {41 18 3% 94 "oy : 
"Lady Pier} tent TY 1956 che Sf 313. 


HE Duke of Kingſton, on the Marriage of lis g. er bi 
. on che Lok Kingſton, ſettles Lands ro the Valud rag, fenke 
A V per Anm., to the Uſe of himſelf for Feat 1 


Life, — to his Son the Lord Kingſton for Liſe, 1 Re 


Remainder to Truſtees for 500 Years; with Remainder | gl 


to the firſt and other Sons of that Marriage, and the mainder is 
Term is declared to be, that in Caſe there ſhould be but 28 en . 

aphcer;”'then ſhe to have 10000 J. for her Por- lng Por- 
— there ſhould be two or more Daughters, glu, | 
they to have 20000 J. to be equally divided between Pant, estzr, 


tbem, and to be — at their reſpective Ages of 21 Years, i Na 


or Days of Marriage, which ſhould firft happen; and in Fx 
the mean Time, to have for their Maintenance 300 J. Per mence, ae 
Ann. till their Ages of *. gu berween them, — Der, 


FUR with: yy | 106! | | i Of and gez has 
40 Look ER 1 * 224 — 
225 1 tun Man een n en bin, 


. "Fam. = W d. 


Reg avs "with thoſe who had fat in that 


18 


5 from thence, ill their Ages of 215 Or Marriage, 400 | 


per Ann. . equally between them, the ſaid yearly Main- 
tenances to be paid at the four moſt uſual Fealls iu cle 
Year, the firſt — thereof to begin, and be made 

at ſuch of the ſaid Feaſts as ſhould: firfl and next happen 
7 — the Death of the ſaid Duke of Kingſton, and Lord 
Kineſton, or either of them; the Lori bad 
Iſſue a Son the Lord Dorcheſter, and _ Grace 
and then died. | i "IEEE -- | 
And now this Bill was brought in the Life Time of : 
the Duke, to ſubject this Term in Remainder, to the 
railing the 2 per Ann. for the Daughter's Mainte- 
nance, till 12, and for the raiſing che 400 J. per Ann. 
from thenceforth, till the Portion became payable; and 
that this might be done by a Mortgage of the Term, 
the Direction being, that it ſhould be raiſed out of the 
Rents and Profits, which would, according to the Con- 
ſtructions in Equity in like Caſes, mum Direction 
for the Sale or Mortgage thereof, if neceſſary; and for 
this were cited theſe Caſes of Gerrard and 22 cotton 
and Cotton, Corbett and Maidwell, and other Caſes, where 
RNeverſionary Terms had been decreed to be fold or mort- 
gaged for raiſing Portions, even in the Father's Life Time, 
where the Time of Payment was comme 

But this was oppoſed, and ſaid, 1½, That no much 
Direction had ever yet been given for the raiſing of 
Maintenances only, whatever had been done as — 
Portion itſelf. 24h, That none would advance any 
Money on ſuch a Reverſionary Term, whete the Rents 
could not be immediately Subject to anſwer the Intereſt; 
or if it could be raiſed, yet the Intereſt would ſo far 
eat into the Profits. of the bre, that it would not be 


füuſfcient to raiſe the Portion itſelf when it became due. 


My Lord Chancellor | ſaid, he was of the dne Opi 


e tion on 

ments to the Sale or Mortgage of 1 2 Reverſionary 

_Latereft ; and that 1 in Settlements one's = I there 
WI OI "7" WOT ; g "was: 


—— 7 5 F ö 

was: was Always 2 Reſtriftion cba! it ſhbuld Bet bs dats a 
the Term commenced in Puſſeſſion; but ſince; there wis | 
no Reſtriction in the preſent Caſe; and yet this was 0 
for raiſing 1 . 
which moi, by f " 8 to an — 4 
Mortgage or be in Danger very much 
leſſened or ſunk; he ſent it to a 8 and 

ſtate the Value of the Eſtate, and chen to refer to the 

Court me farther Directions. rte 7110 221. . W HEL 100 | 


raft ef 43-102 „ ee notbhid).1 0 iii Jags) QI; £] vate! 


. , * F Bron { elf. verſus" Wytt Bei 177 1510 tint 0 1 


IN this Caſe'n Difference was taken by my or y- 
_ cellor, if an Executor or Tri ef M ney 


places tot in choke bro h — GE 
ny en har He ſhall have the bol Be Ne Interett, 
| fit; to himſelf, in reſpect of 'the Kazalt He” run ſhall, bey 


of being a confiderable Loſer thereby, hielt is fil nue nay 

bare born; but if ſuch Truſtee or Exectſtor were uff Ins they ws no 
ſolvent perſun ut the Time of our” Fri if of ove wh 

Money, there the Ce ſhall be the Wld goouCireum- 
Benefit gained thereby, us' Nee *4viild have borm tlie e. 

2 if any Had happened; the Truſtee or Ex 

cutor by Reaſon of his Inſolvency A thereof, 


nd contequatty uin o Ha, at Hh ce 


it 10 214 110 [146 $433 2120 1 3 * 6 4 mY 2 101 Aenne! 
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54 Freeman 
of London,on 
his Intermar- 


: - with Frapees FEED 


on the Husband for Life, Remaindie th the Wike for Life; and bar f her Dover 
Remainder to their Iſſue ; this is no Bar of the Wife _— 


ite, to preſerve Continge 
bs — Wile for Liſe, ar ext 
in Bar of Dower; Remainder to ſuch Child or Children to 5 
be begotten, between them, by ſuch Proportions, and in 
ſuch Manner as he by Writing or Writings — 
or more Witneſſes ſhould direct; and fur want of ſuch 
Direction to ſuch Child or Children, equally to be divided 
between them, and their Heirs; and for want of ſuch 
Child or (den, to his own right Heirs, The Marriage 
takes Effect, che Tuo Plaintiffs are the only Iſſue of that 
Marriage; the Huſband in 1703, — 
- apiece, to the Plaintiffs; to be paid at 213 and taking 
= of his Marriage Articles, and chat a Purchaſe and 


had been made purſuant thereto; he confirms 
"lo Canons and deviſes the ſame Lands to bis Wife 
ae Settlement, for Life, and after her 
n his, Children the Plaintiffs; and gives tho Re- 
id of his, Perſonal Eſtate, except e and dom 
1 to the Plaintiffs, for their Lives, and in Caſe; of 
rr 
makes Executrix, and dies; the Wife after his Death 
proved the Will, and gave Security to-the;Chamberlain of 
London for 5649 l. 9 5. 7 d., being the Surplus of his 
Perſonal Eſtate; and now the Plaintiffs having attained 
their full Age, being about 13 Years alder the Haar, 


Death, brought chis Bill. agaiaſt the Defendant: and bis 
— Wie, who Was the Widow ng gps.) Plain- 


6.4 i : 
ere rs ail mm. [got ae 7 ah? n nent REY 4 
bo * * t 10 on WE 5: 1p Sins 


{ 14S 7 8 4 | 1 + 
1 Sh 4 4 4 144.41 1 * * 4 Eg 4 


this Settlement, mit be uppoſecl to hive in his Vic 

und under his Coiiſideration the'niiking af fuck ett 

merit as a Freeman could make, which cc as Tt 
could be orlly of his Perſonat Eſtzte; und with Regard 
| tro che Jaflence he tüſt be fuppofel tö Tow the 
Ouſtem would have over it at his Death, When the Set- 
——ͤ ͤ — v4 gh 


Ibis — death 9 the 10 1 
which ought'"to'be looked upom as & coi wvurididg 
Her for any Cultonitty Shate thereout; ard it Was ſald, 
tht this iffeted in that Reſpect fror the Calle of Ai 
"and Mater ſon, Where ir e that the Husband ar 
the — 5 of the Mar 4 Real Fſtate, aid That 
i Settlement thereof on 2 Wife; and therefore, rhete 
nothing was taken out of his perſonil Eſtate, Aae Is ih 
this Caſe, and cited the Caſe of Haurotł and Hudcock, Where 
a Mai coreranted to lay ont 4 dum ef Money in ths 
purchaſe of Lands to be fertled 64 bib Wife for Her 
ointure, and in bar of Dower ; atid after the: Marriage, 
purchaſed a Leaſehold Eſtate or „ and Tarcled it ac- 
UE „and this was decreed; ait after w ade affirmed 
Reheating to be a Hir of the! Wife Sultan 


Bet K WI argued bil ih beben Side; that this Settle- 
went was only, that the Wife might be Tute of {me 
Proviffon in all Everits ; that the Cuſtom did not operare 
on the Perſonal Eftate, till the Freenidn's Heath; chat ir 
he ſhould the very Day before his Death have laid our his 
whole Per ſonal Kate in the Purthafe of 'Lands, and > 
dare expteſly, that it was to prevent the Cuſtom opera- = 
ting upon it; that in that Cafe the Wife would be wi 275 
Remedy; that therefore ſince it contitued P. = 
gs | { 6L te 


e © = 18. FT b = 5 
2 2 it; * immediat a op 
r. loo 


and Mr. Vernon cited a 


her Cuſtomary 


Purchase bad not been . they = — — 
a Bill in this Court to have compelled it, that it wa no 


Ways relative to the perſonal Eſtate, and therefore could 


be no Bar to any Share coming out of the Perſonal 
Eſtate; ; that it might as well be pretended: to r 5 
of the Share on the Statute — Diſtributions, if the 
Huſband ſhould die Inteſtate, where he was not a Keg: | 


man; that Real and Perſonal Eftate were of two dif- 
ferent Kinds, and a Proviſion out of one had no Rela- 
tion to the other; that in the Caſe of Atkins and Marey- 
ſon. it was clearly decreed to be no Bar; and tho? that 
was a Settlement of Lands, that could make no Diffe- 


rence; for the Money in this Caſe, as ſoon as. the Arti- 


ticles were executed, . be looked on as Land too; 
of Platt and Stanton, where 


it was decreed by my Lord Chancellor Cowper in Mich. 
Term 1717 that à Proviſion for a Child on her Mar- 
riage by a Freeman, was no Bar to any future Share ſhe 
might be intitled to by the Cuſtom, no more than it 


— be to her taking by Deſcent, or Deviſe. 


Lord Chancellor was clear of this Opinion, chat 9 2 
the Time of the Articles, the Money was a Debt which 


the Huſband was obliged to pay, that it was no Part 


of his Perſonal Eſtate from that Time, but muſt be 
looked upon as Land, and then it could be no Bar of 
Share of the Perſonal Eſtate, that the 
Cuſtom did not operate at all till the Party's Death ; 
and then whatever Perſonal Eſtate was left, was to go 
according to it. 

There was another Point in this Caſe, Whether the 
Wife ſhould take any Benefit at all by the Will, ſince 


now ſhe thinks fit to claim by the Cuſtom ; and a Caſe 


of n verſus Lan, was cited, that ſhe ought 


3 not, 


NN 


2 2 word 
* . 
2 
45 
- 


* 7 
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the Wilk uo Ways interfered with the Cuſtom, but 
that there Was ſufficient, | over and abc 
to the Wife, to anſwer her Cuftomary Part; and the 
Children's, that ſhe might well take, for he might give 
his oun Teſtamentary Part, as he thought fit; and to 
ſay, that the Wife ſhould be excluded in that Caſe from 

taking any Part of the Teſtamentary Share deviſed to 
her, would be to ſay, that he had a Power of diſpoſing 
a Third Part to any Body, provided it were not to his 
Wife and Children, which would be abſurd and mon- 
ſtrous; but it being urged, that there were abundance 
of Precedents to the contrary, it was directed, that 
they ſhould be ſearched before any Determination given 
on this Point, and yet it ſeems not at all unreaſonable, _ 
that the Wife having in all Events ſecured herſelf of a 
Proviſion, and of a Proviſion too out of the Perſonal _ 
Eſtate, and that before Marriage, in Reſpe& of which 
the Husband is bound, ſo that whatever Accidents or - 
Misfortunes befal him, he has no Power or Controul _ 
over that, not for the Payment of Debts, Proviſion for 
Children, or any other Emergency whatſoever ; that 
upon theſe. Conſiderations, the reſt of the Perſonal E- 
ſtate ſhould be looked upon to be entirely free and 
exempt from the Cuſtom, and the rather, for that if a 
Man before Marriage ſettles a Jointure out of Lands, 
be it never ſo ſmall, it will totally bar the Wife to 
claim any further Jointure, or to have Dower out of 
her Husband's Eſtate, tho' it ſhould be increaſed to 
many Thouſands a Year at his Death, and why, there- 
fore, ſhould not this Proviſion out of the Perſonal 
Eſtate bar her likewiſe to claim any further Share 
thereout. _ | Ep SE „ 
Note, It came on after, on the Maſter's Report, when 

| the Lord Chancellor decreed the Teſtamentary Third to 
f go 


80 to) 


— 
- 


4 


0 naking up che Plaintiffs, their Legacies 
000 I. apiece, by Virtue of the Deriſe uf the ek. 
uum to them; but decreed the Plate ant Fumiture 
to the Wife, by Virtue of the ſaid Will, tho” ſhe had 


re Aed the ſaid Will aas to her Cuſtomary Share, which 


was compared to Fox cont' Edmondſon, where in ſuch 
Caſe ſhe was even debarred of any Freehold Eſtate 


given her by the laid Will, and ſo 11 cont” Kilfon, 
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Colman verſus inc. Pe) . 


H B princip al Queſtion in . * 1 2 
1 ona Bill the Purchaſor of Lai om Mortgages 
the Heir at _ . to redèem the Mor- wre trons 
gagee, could retain a Bond Debt of the Mortgagor to f be Non. 
his Mortgagee, ſo as to oblige the Purchaſor to pay ay tbe 3 A 
before he redeemed, as without Queſtion he might have Aline of the | . 
done upon ſuch a Bill brought by the HIP of dane 
the Mortgagor before any Sale made. = —_— 
And it pn that he — becauſe the Pur- 
chaſor deriving under the Heir, and ſtanding in his 
Place could . be in a better Condition than he himſelf 
would have been, if he had been Plaintiff, and — 
9 55 _ he this Bill; and eſpecially ſince, by the Statute 
N udulent Devilas the — is at Liberty to f 
i ad * / 
againſt the Heir himſelf, and the Alienation in this Caſe 
da e ee ng e 
ä | 1 OS MR Si DH ITT: e 


PE 


6 M But 


N 
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But it was held by my Lord Chancellor, and 2 
accordingly, that the Alience of the Heir might redeem 
the Mortgage, without pay ing the Bond Debt; tor tho 
it is true, that the Heir thuſt have paid both in ſuch a 

Caſe, 8 15 Reaſon of that is, becauſe the Heir is ex- 
e e And it is his own Debt, fo that the Action 
221 90 is brought ' againit him in the delet and 
£4 pA by the Civil Law he may ſubſtitute 
1 Txt which he had 
his Perſon, yet he may, 


Deſcent, in Diſcharge of 
| he. thinks fit, diſpole of 
thoſe Lands, and make his Perſon liable; but by our 
Law, before the Statute if Rigns per Deſcem were pleaded, 
.the Plaintiff could only reply, "he he had Aﬀets by 
Deſcent, at the Time of the Writ purchaſed ; for if he 
had diſpoſed of them before, the Plaintiff had no 
Remedy; but now by the Statute, the Plaintiff may 
reply, that he had Aſſets by Deſcent before the Writ 
purchaſed at ſuch a Time, 40d if found for him, he 
 » » "thall have Execution in Value againſt the Heir, Which 
before he could not have; but he can no more follow 
the Lands in the Hands of the Alience, than he can the 
Goods in the Hands of the Vendee of the Executor, for 
the Perſon of the Heir is Debtor, and not the Lands, 
and conſequently the Lands in the Hands of the Alence | 
can be charged with nothing but what is an immediate 
Lien thereon, which the Bond is not; tho' the Lands in 
the Hands of the Heir himſelf ſhall be liable in this Caſe, 


to pay both the Bond and Mortgage, on a Bill brought 
by the Heir for a R 

80 if a Man of x Term for Years, mortgage 
it, and dies indebted to the Mortgagee in a Bond Debt; 
if the Executor brings a Bill to redeem, he muſt pay 
beth becwuſs: che Brnity uf Rudermption ef hs TW fs 
Aſſets in his Hands; but n an 
demption of this Term, 'tho' he ſhall be erable for a 
the Value, as it is ſo far a Devaſtauit 3 yet the Purchafor 


thall be charged with no more than was immediately 
, borrowed = 
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er; dE an EEE 
the Bond Crelitor” of che Herr timlelf all be 
fetted" befote a Bond Creditur of his Aticeltor, 
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ſuch Alienation made, a oF 


Gor valuable Dotifilerativh. 
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jx* this Cule k wit agreed, that a Bond given to religh Ter g. 
oft Requeſt, ſhould not be made Uſe of to turn Out of Revgna- 
the Incumbent, unleſs for Non-Reſidence, or ſome great pchibitedb 
Miſdemeanor; nor would the Ordinary accept of a Re- Low; ad 
ſignation offered by the Incumberm, without ſome ſuch Us of to e- 
Cauſe ſhown ; but if the Parton made Uſe of the Bond from the I 
to extotr Money from the Incumbent, without ſome ===, or 
ſuch Canſe ſhown; this Court would gratit an Injunction ; cue for any 
and a Cuſe of one Sands of Glouceſterſhire was cited, Behaviour, 
and alſo of Wood and Lump, before Mr. Juſtice Blencow, % emis” 
lately in the Abſence of the Chancethr, . tho? the pig . 
Pen had taken # Bond to reſign, 2 1 
| | uld 
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Jol be in Onder, and qualified ; yer having) made 
an ill Uſe, of the Bond ſome Time before, the Court 
would not. ſuffer him to proceed upon it at Law, tho“ 

: Racy Oe all to agree, that theſe Bonds were not pro- 
ibited- by the Law, ſo far as they were made Uſe of, 
only to keep the Incumbent to Reſidence and good Beha- 


viour, and to diſcourage Immorality. 


Cale s. | Harkneſs verſus Bayley. 


. Lands de- O chard Bayley being poſſeſſed by Way of Mortgage 
ia Fo, and K of the ai... ur 2 3 for — 
deren Years, of Lands in Norfolk, by his Will in 167 5, deviſes 
wie Eme 300 J, apiece. td lis hte youpget Children, af the 
Revocation like Sum to; the Child Ins Wiſe ina then enſient with; 
if morigaged and if any of his Children died before 18, or Marriage, 
ds fen their Shares to go to the Survivors or Survivor of them, 
«the and gave the Reſidue of his Eſtate after the Payment of 
oxly, = his Debts and Legacies, to his Wife Priſcilla, and made 
ber ſole Executrix, and died; his Wife was afterwards de- 
livered of a Daughter, who together with two of the 
other three Children, all died under Eighteen, and un- 
married, and the Defendant was the only ſurviving 
Daughter. f OR a es; | 
Prxiſcilla the Mother, after her Huſband's Death Pur- 
chaſes the Inheritance and Equity of Redemption f 
' theſe Lands, in the Name of William Bayley her Son, in 
Truſt for her and her Heirs; and this Inheritance was 
a afterwards convey'd to another, in Truſt for the Mother 
and her Heirs, who afterwards took a Conveyance of 
the Inheritance to herſelf, by which the Inheritance 


ſeemed to be merged; then the Mother makes her Will, 


Sth of June 1710, and thereby deviſes theſe Lands to 
tube Defendant her Daughter, and her Heirs ; and after- 
Wards for ſecuring 40001. to the Defendant, wherein 

' the ſtood indebted to her, for her own, and her three 

| Siſters Legacies, and Intereſt, and wherewith thoſe 
GR ki Lands 


chers Hands; the Mother, 


L by FS Fathers Wil were in the 1 Mo: 
0 eee, 
Bayley, join in a Mortgage of theſe Lands to the Defen- 

dant the Daughter for 500 Years, with a Proviſo to be 


void, on Payment, of 100 L per Ann, to the Daughter: 


during her Mothers Life, and the 4000 l. and Intereſt f 


within three Months aſter ber Death. 
The Defendant the Deugheer never end this 
Mortgage, or any Counterpart thereof; this Mortgage 
vas made the'29th of September 17 fi, and the Mother 
died the 18th of March 1712, ' William Bayley the Bro- 
ther, being indebted to the Plaintifts in ſeveral Surms of 
Money due 0 them by 5 
thereby deviſes all his Real and 
Debts paid, to the Deftndant his Siſter, and her Heis 
and Aſligns for ever, and ther being a Deficiency of Pers * 
ſonal Aſſets to ſatisfy their Debts; n 
I e Plaintiffs brought this Bill to ſubjeck thele Lands 
bo a Gals; for Satisfaction of their Debts, and the only 
Queſtion was, Whether this Mortgage for 300 Tears tô 
the Daughter, were a Revocation of the Deviſe thereof 
in Fee to her, by her Mother's Will? For if ſo, then the 
Inheritance and Equity of Redemption ſu V that 
Nortgage deſcended to William Bayley, © by" cone! 
quence: was well ſubjected by his Will to this 
of his Debts; or if this Mortgage ſhould only be a Re- 
vocation quoad. the Term Mortgage, and the nheritance/ 
and Equity of Redemption continue well deviſed to the 
Daughter, by her Mother's Will, as it ' was "urged it 
ought ; and that the Mother's Intention in making this 
Mortgage to her, was only with Deſign to ſecure the 
4006 J. ſhe ſtood indebted to ben not to revoke” che 
Deviſe thereof to her in Fee; N 
Nr be a Revocation of the Berit in 
gr, 5 de to ſome Perſon,” and therefore” Incon- 
at with the Deviſe, as 'Cro; Ca? 49. Cook and Bu- 
4 tho agreed, if 5 


makes his Will, and 
rſonal Eſtate; after „ 
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991 Stranger it had — bern a Revocation, quad the 
Mortgage, and the ant was 1 wen 10 
yl row rn, NT Mother 8 Deaths... ape 
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Caſe 310. 1 516 Due of. Bolton verſus Doane." 45 


| ae! Z 8 this Caſe A Laſe had . by 24 Wo 


fers the Leſ- 


ſe to bold . Duke's Anceęſtars, under whom: hoe claimed, to one 
the Lands James Deane, for the Lite of himſelf, and of 4 
Leaſe isde- and Eligaberh 5 two Daughters, and the Life of the 
I longer liver of nner u Deane's Intermarriage with 
Teint w the Defendant his ſecond; Wiſe, theſe Lands were ſettied 
Account on her by Way of Jointure for her Life, and they 
Prorequleſ had Iſſue a Daughter, who was likewiſe named Bliaabeth; 
was hindred then James Deane died, and afterwards his two Daugh- 
fromentfins, ters, being the two remaining Lives in the Leaſe, died 
me extr- lixewiſe, whereby in ſtrictneſs of Law that Leaſe was 


A. at an End; but there being ſtill a Daughter named Ba- 


beth alive, the Duke's Anceſtors, or the Duke, — no 
Entry, but concluded the Leaſe, was ſtill ſubſiſting, 
the Defendant had held theſe Lands under egy, * 
ken Title for ſeveral Vears; but now, very lately, upon 
an Inſpection into the Leaſe, the Miſtake being dilco- 
vered, e DeGndans acquainted the Duke with it, and 
be had Poſſeſſion — to him, and now brought 
this Bill for an Account of the Rents and Profits from 
the Time of the Determination of the Leaſe. | 
Lord Chancellor was clear of Opinion, that where one 
has Title of Entry, and neglects to enter, or to bring his 
Ejectment, but ſleeps upon it for ſeveral Years; that as 
he has no Remedy at Law for the Meſne Profits, ſo 
neither has he in Equity, for it was his own Fault he 
did not enter, and he ſhall never come into a Court of 
Equity for Relicf againſt his * 5 ligence, or to 
make the Tenant in Poſſeſſipn, oper his. Leaſe, 
to be but his Bailiff, —— 3 he will or not; 
but in dpi Caſe, by Reaſon of ia Goonies, 


«ig hd es 24 et LT an 


* 


of both Daughters being of the ſame Name, and the 
Miſtake conſequent thereupon, the Defendant was de- 
creed to Account for He Profits from the Time 

of the Expiration, of the e; and ſo it would be 


— 
po 


where any Fraud bad . conceal the 5 *4 | 


*no-Reinedy at 


be ſhall have no Relief in Equity for the Meſne 
Profits, but from the Time of an Entry made, w 
he at his Peril ought to have taken Care of ſo ſoon as 
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In Cura menüs“ 


Caſe 3% Loctey verſus Lockey. 
In Court Ld | 
this Caſe my Lord Chancellor was clear of Opi- 


An Infant 
— non, that where one receives the Profits of an in- 
Years after he fant's Eſtate, and fix Years after his coming of Age he 


| bs 88 383 brings a Bill for an Account, that the Statute of Limi- 
barred by "© cations is a Bar to ſuch Suit, as it would be to an Action 


mitations of Account at Common Law ; for this Receipt of the 


ing a Bu Profits of an Infant's Eſtate, is not ſuch a Truſt, as 
of Profs, as being a Creature of a Court of Equity, the Statute ſhall 
he is from n be no Bar to, for he might have had his Action of Ac- 
Account at count againſt him at Law, and therefore no Neceſſity to 
Lav. come into this Court for the Account; but the Reaſon 
why ſuch Bills are brought here, is from the Nature of 

the Demand, that they might have the Diſcovery of 

Books, Papers, and the Parties Oath, for the more eaſy 

taking of ps Account, which cannot ſo well do 
at Law ; but if the Infant lies ſix Years, after he 

- chmes of Age, as he is barred of his Action of Account 


at Law, fo he be of his Remedy in this Court ; and 
there PP 
two Caſes, 


oof 3 


7 n tria r 


n 
lh. 


r ct was, Whether an — not in an 
Writing * emed on one Part, and an Enjo 


mpeached as Sa 


uity a 


deftroy or a- 


of Writing, which yet, if executed on one part, bad been lead 
always looked upon ſo far condlufive, as to induce the Court cutioa. 
to decree an Execution on the other Part, not to deſtroy or 
avoid the Agreement, ſo far, ed f 
Execution; and. therefore in. L and. Foxcroft, could 
the Party who had built upon the Ground, if he had 
enjoy'd the Houſes for ſeveral Years have been liable as a 

wang Bong to __ 5 Rents and Profits, for 

want reement.s ced into Writing, 3 
moſt coin be ſhould not. 8 . * 8 n 
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nalin dect Stratton. * 
Ss e of the Defendant, her 1 


Husband being under Age, and ſo incapable of 


Children, - making a Settlement, the Wife's Father gave a Bond for 


. the Payment of 1 500 /. on his making a ſuitable Join- 


A ture - Settlement on her, without taking any Notice what- 


Jiarruge, ſoever of the Iſſue; the Marriage took Effect, and the 
the ot **- Husband ſome Years after, on Payment of the 1 500 ,. 
- FW made a Settlement of 147 J Per Ann. or thereabouts, on 
voluntarynor : himſelf for Life, * to his Wife for Life, for 
al her Jointure; with Remainder to their firſt and other 
Sons, in the uſual Form; the Plaintiffs were Bond Cre- 

ditors of the Husband ; and now after his Death brought 

chis Bill againſt the Wiſe and Children, to ſet aſide this Set- 

tlement, on Pretence the ſame was voluntary and frau- 

dulent, being made after Marriage, eſpecially as to the 
Children, for whom no Proviſion appeared to be made 

on the Treaty, previous to the Marriage, pn that there- 

fore the Plainti ought w be let in r a Satisfuction of 

their Debte. 

© But the Maſter of the Rolls was clear in Opinion, 


that this was no fraudulent « or voluntary h 
3 4 


this, ſince the Caſe of Par 


Lands deſcended ; and a Bond was no Lien whatſoever 
them away to a Strange 


1 B e 


. 8 
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being but IE to L Wits 3 = that = DIY 
for that a Jointure Sertlement muſt be intended a Setrle. | 
ment'in the Comma FOO, o the Ilſue, n 3 


for the Wife. | 
Aud Mr. Foros fold, hee call be little Doubt of <. 

e and Weedon, Ii. 1718, 

where it was held, that tho fince the Statute againſt frau« - 


dulent Deviſes, a Man could not by Will Deviſe his 
any Settlement 


Eſtate to defeat his Bond: Creditors, ' 
or Diſpobtion, he ſhould wahr in E Life Time, whether 
voluntary or not voluntary, would be good againſt Bond 
Creditors; for that was not provided: — h by the gta- 
tute, which only took Care to: ſecure ſuch Creditors 


dgainft any Impoſition, which might be ſuppoſed in a 


Man's laſt Sickneſs z but if be gave away his Eſtate in 
his Life Time, tis prevented the Deſcent of — 


took away their Remedy 


to the Heir, and c 
liable in Reſpect of the 


againſt, him, who was only 


on the Lands in his own Hands; and if he might give 
r, much leſs can this Settlement 
on his Wife and Children be deemed voluntary or frau- 
dalent, as ta ſuch Creditors, tho' he ſaid, that 'cill that 
Reſolution, he ſhould have been of another Opinion; 
and that ſuch a Diſpoſition had been held fraudulent 
againſt Creditors, in the Caſe of Templeman and Beke 
tried before my Lord Chief Juſtice: Holt, ſo the Plaintiff's 
Bill was diſmiſſed in this Caſe. - 

le was likewiſe ſaid by Mir. Vernon, chat before my 
Lord Nottingham's Time, it was held, that where Lands 
were deviſed to be ſold for the of Debts and Le- 


gacies, that both ſhould be paid Pari Puſſu, but he held that 
the Debts 


ought to have a Preference, for chat, as he ſaid, 
he would not make a Man Sin in his Grave, and fo it has 
been held ſince, eee 
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Caſe 322 ai OF rt verſus; Benſon.) 300 
a Fe — was an Appeal tom tlie "Rolls, at? was 
| Fraud of a but this: The Plaintiff on his Marriage ; with the 


Agrement, Daughter of Mr. Benſon,” was'to have v0 Arche; ih 
tho ater bat the Plaintiff's. Mother being lioing Io that be coul 


wards aſſign- 


ale aCre- make no Settlement without her | Conturrence,” ſhe in 
juſt Debr, Conſideration of the Marriage and Portion Tina's in 
fall 4. making a Settlement adequate to the Fortune; but . 
ity, the Marriage Mr. Benſon expreſſing his Inability to g 
ſuch a Fortune with his Daughter, having other Children 
to provide for; Mr. Turton and he came to an | 
ment between themſelves, that to induce the Mother to 
join in making the Settlement, the Portion ſhould” be 
mentioned to be 3000 J, but that Turron ſhould give him 
2 Bond to pay him back 1000 J of it at the End of 
ſeven Tears; and that in the mean Time he ſhould have 
it without Intereſt; and accordingly a Bond was given 
the 29th of Fly 1110, and then the Settlement was 
made, and the Marriage proceeded' before the End of 'the 
ſeven Years. Mr. Benſon became greatly indebted to the 
Amount of 10 or 12000 l. and then died, and the De- 
tendant his Widow took out Adwinifiration, and enter'd 
into an Agreement with ſeveral of the Creditors for the 
Aſſigment of this Bond amongſt other Securities, towards 
datis faction of their Debts; ad it appeared plainly in the 
Cauſe, that Mr. Turton was privy to, and knew of this 


Aſbgament ; but now brought this Bill, to be relieved 


againſt the Bond, and to have it delivered up as obtained 
from bim in Fraud of the Marriage and after 
the Trea A been agreed to, and a ſuitable Settlement 
provided the Lady R 5 
The | Creditors who had obtained he Ae of 
this Bond, they likewiſe brought their Bill to have the 
| — — and that they might be at Liberty 
to proceed in the Name of the Adminiſtratrix, for Re- 
l the Money due on this Bond, and inſiſted, — 
3 1 
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chat nr II : Conſideration the Bond mi igbt have a 
- whilft it continued in Mr. Benſon's Hands, or in the 
Hands of his Repreſentative, yet now. being aſſigned to 
them, and they being juſt 100 honelt Creditors, ought 
4 have the Benefit of it; Bai, that A Ae! 4 
u in the obtaining of it, yet it now 
ny ode ſo juſt and valuable a Conſideration as the 
Payment of their Debts, that had purged the Fraud, and 
would make good the Aſſignment. N 
That tho” the legal Intereſt in this Bond <ould not 
be affigned to them, being a Choſe in Action, yet by the 
Aſſi dent the D en was become a Truſtee | in 
ity for them, and therefore they ought to be at 
Liberty to make Uſe of their Truſtees Name at Law 
for Recovery of the Money due thereon; and it wa 
likened to the Caſe, where a Man purchaſes an Eſtate. 0 
4 to which B. has Right, and he Fa Notice of it, this 
Notice will affe& his Purchaſe, notwithſtanding any Cons 
veyance ; but if he after ſells this Eſtate to another Per- 
ſon, Who has no Notice of B's Right, this ſecond PRE; 
chaſor without Notice ſhall not be aft fed by it; but 
E. muſt take his Remedy as well as he can apainſt *, 
but to make that Caſe more directly applicable to the 
preſent Caſe, it was uryed farther, that if che firſt Pr | 
chaſor had fold it to the ſecond, and only given him a 
Declaration of Truſt, fo that the legal Eſtate continued 
ſtill in him, & it was fail there was Wege Fo 
Pon. wherein Relief had been given 
d Purchaſor in ſuch Caſe; that inked, if > 5 end 
Purchaſor has a Conveyance of the, legal Bftate, he has 
them both in Law and Equity, as he has no Notice, and 
this ſhall prevail againſt B's bare Equity); but even where 
there is no Conveyance, 1 ae it was urged, that his Equity 
ſhould be preferred to B's being 97 7 Notice. 9467 & 
On he thr Se is op, d was ; 
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Tree ; that therefore the Ce itors "= not 
be in a better Condition than he himſelf was; that if 
Mr. Turton had Title to be relieved, whilſt it continued 


mn his Hands, rhe Aſſignment could not take it away 


from him, nb 5 3 his Caſe at all the worſe; and a 


__ Cie was p 507 Mr. Vernon, Where a Man agreed to 
Eh! 


fell his Co 


Lands, and made a Surrender out of 
Court bor Ft Purpoſe ; but the Surrender not being 
preſented within the Year, according to the Cuſtom, be- 
came ineffectual; and in the mean Time, the Perſon 
who fold becoming a Bankrupt, his Creditors inſiſted, 
chat for want of an effectual Surrender, the legal Eftate | 


continued in the Bankrup t, and therefore ought to be 


1 ſubject to their Debts; 114 the rather, for 


that they 
being juſt Creditors, as well as the Purchaſor, had the 
AAvantade of Weig ht on their Side, by having 5 En 
Eſtate; but on a Heating and Rehearing 

Chancellor per, it was decreed, that the ren ik parry 


not be in a 1 ndition than the Bankrupt himſelf 


Was ; i have been compe lled to have niade 


950d reement with the Purdaſo and to have 
made e op oi Surrender, ſo muſt his ele who 


 flagd in His Place and derive under him. 5 


cerned; 5 chat here Mr. Turron s Mother was, plainly. im- 
which, if this Bond fhould pre 


Led Chitcelby. Bonds of this Kind given in Frand of 
1 10 1 gre ever 72 favoured in a ren 
of Equi t the Relief ſou here a — os 

is by eg himlelf, who 5 2 ky the 18 is 


g at all to the Purpoſe, in all Cal; 
is Nature, ard can be by none but the N con- 


poled c on to conſent to join in a Settlem 


V 30 1 
Patt of 1 a or that this I 
2 2; 
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Court; that it would then be only to aſſign ſuch = 
2s this to juſt Creditors, and all would be ſafe; wan 1 
_ Creditors 1 na Notice of the Conſideration of giving 
this Bond, would not at all help them, for ſuppoſe the 
Bond had been a good one, but Part of the Money paid, - 
und then it had been afligned, as if the whole Money | 
had been fill due on it, would this affect the Obligor? No 
more, in this Caſe, if the Bond was liable to be ſer 
aſide, whilſt it continued in the Obli gees Hand, his A. 
ſigment of it will not alter it, tho as Aſſi gnees have no 
Notice of the Nature of it; for an Aﬀfgriment of a Bord 
is but an Agreement, that the Aſſignee ſhall . have the 
Benefit of all Mon to be bre thereon ; ed i 
none wete due, or that the Bond were obtained on 4 
unlawyf Gotiftderarion, nd Affignment whatſoever can 
_ F r. 1 think the Decree ut the Rolls was ex- 
4H th the Bond be delivered up, ah 4 "FF N 
ce — ainſt it. ig 
| wills cited, WY emp at 
o_ / 0. of Duke Hamilros u oe 1034 2. 857 5 
0 2 Litec the Cafe of RedMan and Laber, 
ipand being conſiderably indebted before 
3 with Bis Brother to give Bond for the - 
to the Nberal Creclitots, and gives him 
is OW! 4 counter Security; the Hufband 2 Foe 
and the — being forced to pay thefs De 
his counter Bond in Salt againſt the Widow 275 1555 
cifleithis; bit ide wal Felt e agp it in this Court. 
Another Caſe cited by hith Was i Gale and Lendo, where 
the Woman's Fortune falling ſhort of wit was expected, 
and ſhe being defirons the Match Thould go on, prevails 
on 2 et 0 8 to give Her 4 Bond Ther o much as was 
the Marriage protects, the Husband dies, and 
be oh ou rb, 0, pur the Bond 10 Suit 
againſt Het Brother, ar herſelf” was Party to 
the Fraud, yet theBrother was forced to pay the 
and could have no Relief in this Court. 
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Chancellor's © 
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0 323 . Ts Maxell . Lady 8 Moun- 


tacute his Wi fe. 


N this Caſe a Diſtinction was taken and no jo 
the Court, that where on a Treaty for a Marriage, 
or any other Treaty, the Parties come to an Agreement; 
BY the ſame is never reduced into Writing, nor any 
Propoſal made for that Purpoſe, ſo that they rely wholly 


on their Parol Agreement; that unleſs this be exe- 
cuted in Part, neither Party can compel the other to a 


Specifick Performance, for that the Statute of Frauds is 
directly in their Way; but if there were any Agreement 


for reducing the ſame into Writing, and that is prevented 


by the Fraud and Practice of the other Party, that this 


Court will in ſuch Caſe give Relief; as where Inſtructions 


are given, and Pr made for the drawing of a 
Marriage Settlement, and before the compleating of - 
the Woman is drawn by the Aſſurances and Promiſes of 
the Man to perform it, Her marry him. 

So where a Man treated to lend Money on a Martgage, 
pd the Conveyance propoſed, was an. abſolute Deed from 


the Mortgagor, and a Deed of Defealance from the 


Mortgagee, and after the Mortgagee had got the Con- 
aid, he refuſed to execute the jobs yet my 
Lord Nottingham decreed it ne: bim on. the Fraud 


after the Statute, 7 
18 wr . . 


80 Where an abſolute Conv 
Sum of Money, and the Perſon to whom it was made, 
inſtead of entring and receiving the Profits, demands In- 
tereſt for his Money, and has it paid him, this will be 
admitted to explain the Nature of the Conveyance, and 
a Letter has been 105 e in 9 2 
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perſonal Eſtate to their own Uſe; or in Truſt for the next 


of Kin; Mr. Vernon lad nothing was at at | 
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In Curxia CANCELLARIE, 
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Eaſe . | Nicholls tl Skinner. ; 
- 2 HE Plaintiffe Father having four Children; and 
his four hl. | - being poſſeſſed of 2000 L in the Bank-Srock, and 


dren, yazable of other Perſonal Eſtate, makes his Will, and thereby | 

ſpective Ages deviſes Portions to his ſaid Children to be paid, and pay- 

dl nee. able to them at their reſpective Ages of 21 Years, or 

_— Cal Days of Marriage, which ſhould firſt happen; and in 

ſhaukd dic be Caſe any of them ſhould die before the Time of Pay- 

of Payment, ment, or ſhould die without Iſſue, then his or their 

or ſhould die Share to go to the Survivors, and Survivor of them, and 

then his or his Heirs. One of them died without Iſſue under Age, 

ro theSurvi- and unmarried, and the Plaintiff, who was one of the 

2 ſurviving Brothers, and married, tho' under Ape, brought 

One of them this Bill for a third Part of the dead Brorher' Share, 
Agr, and and the Queſtions were, 

. 

10, Whether upon this Will the Deviſe in Caſe of 

Death without Iſſue being of a Perſonal Eſtate were good? 

24ly, Whether admitting it were, the dead Brother's Share 

were not ſtill liable to the Contingency of Survivorſhip, 

till ir came to the laſt of the four Brothers ? _ 

* H 


D eee rdingl 
that in this Caſe the Limitation being to i 
and Survivor of them, arid his Heirs, that it could not 
without Iſſue generally, which would 
t a, dying without Iſſue in ſuch Man-. 9 
org or Survivor might tate it. 
2dly, That it was liable to the Contingency of 
5 dil it came to-the bel, and conſe 9 FER IS 
now Plaintiff could not have his Share of the 1 
of his dead Brother; but 22 eee | | 
given in the Will concerning the Intereſt, it — 2 
he ſhould have aproportionable Part of the Intereſt during | 
his Life, elſe the Intereſt likewiſe muſt lie dead till it come 
to the laſt, which would be very inconvenient; tho' in 
Caſes not ſo eircutnſtanced the Legatee' has not been 2 
allowed the Arrears, or growing Intereſt, for want of a _ e 
Direction in the Will concerning it; but it has _—— p 1 ave Be: | 
the Raue of the Teltator's Perſonal Eftate. - OT 
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| A Man who © T. Plaintiff had been in Poſleſion of u Water 
Poſſeſſion of Courſe upwards of 60 Tears, the Defendant 
Con g claimed the ptr gr thro' which the Water-Courle ran, by 
bring” - Bi Virtue of a forfeited Mortgage for 100 Years, and 
— which he had obtained a Decree to forecloſe; the Plain- 
who fore tiff's Title was fully proved, and the Bill was for a per- 
dun ef Re. petual Injunction to quiet the Plaintiff's Poſſeſſion, which 
demprion 10 the D had interrupted, by making a Cut or 
his Poſſeſſion, Channel thro his own Lande, and ſetting up a Sluice at 
a elit, the Mouth thereof, whereby the Water that ſhould bare 
1 Le. ran to the Plaintiff's Water-Courſe was totally diverted 

and prevented. 

And tho it was objected, that if the Plaintiff had 
any Damages, his Remedy was purely at Law, and that 
they ought nat to come hither, till they had eſtabliſhed 
their Title at 2 8 4 

24%, That if they could, yet they ought to have 
blows, ht thoſe who bad the Wee of the Lands 
thro? Lahich the Water · Courſe ran, before the Court, 


and that it was not ſufficient to have only the Mortgagee. 
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Ter che Court des fbr the Plaintiff, atop i 
u to have ſuch Bills i in the firlt Inſtance in this Court, 
and cited Lord Aylesford sc | „ ane | 
and if the Defendant l bave hd 1 
Man a Party, he ought in his Anſwer to have ſhewn who 
that was, that he had only a Term for Years, and pray d 
that he might have been made a Party; but this he hail * 
not done, W hier oy the fore 
cloſed Mortgage end eee that Objection was over- 
er Y 25 * 9 3617 31 an > 1 10 Tt 

ll Alt granary Fn Þ tk 3154 + 438%; ol Wi * oo * et 


pute of Dorſet, this HR 555 


N HIS' was 4 Bill bro 


1 


eſtabliſh: bis ſole Riohe of . 445 
in the Bill, that the Defendant Baca a le Abr bf his Witneſs 
Fiſhery) and threatned to bring Adtions, and difturdthe — 
__ when all his Witneſſes ſhonld be dead. d eftblith 
| 11, + tho! he has not recovered in Affirmanct bi Li Je he 
10 this Ell the Defendant- demurred for that the 
plaintiff had not verifies his Title at Law, and there 
fore had no Right to bring his Bill in the! firſt Inſtance; 
but the Demurrer was Over ruled, and this Difference | 
was taken and agreed to by the Court. Lac ec er 
That if one my Poſſeſſion,” haviny 
Fiſhery, e Rent Charge; he wh 
Bill Wet never — be allowed, but a Demurrer to it 
will be good, becauſe he may and ought fili to enter 
his Action, | and eſtabliſh his Title at Law, otherwiſe 
Publication not being to paſs till after the Death of the 
Witneſſes (as in thoſe Caſes it never does, 2 
cial Order of the Court) they hy "be pulp 
8 and yet go unpuni chat the 
Party having a Remedy at Law, the other Side ought nr 
to be deprived of the Opportunity of confronting” the 
Witneſſes, and OTE * — publickly, 9 has 
ears 
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A Man who 97 HB Plaintifs had been in PaſliGGon of &, Water 
Poſſeſſion of Courſe upwards of 60 Years, the Defendant 
| touts 6 claimed the Land thro which the Water-Courle ran, by 
Rs Virtue of a forfeited Mortgage for 100 Years, and 
again 2 Which he had obtained a Decree to forecloſe; the Plain- 
who fore- tiff's Title was fully proved, and the Bill was for a per- 
| quity of Re petual Injunction to quiet the Plaintiff's Poſſeſſion, which 
demption 9 the Defendant had interrupted, by making a Cut or 
his Poſſeſſion, Channel thro his own Lands, and ſetting up a Sluice at 
. the Mouth thereof, whereby the Water that ſhould have 
1 Le. ran to the Plaintiff's Water-Courſe was totally diverted 
and prevented. 
4 tho it was objefted, that if the Plaintiff had 
any Damages, his Remedy was purely at Law, and that 
they ought not to come hither, till they had eſtabliſhed 
their Title at Law. 
24/y, That if they could, yet they ought to have 


May 


brought thoſe who had the Inheritance of the Lands 
thro' which the Water-Courſe ran, before the Court, 
and that it was not ſufficient to have only the Mortgagee- 
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that he might have been made a Party; 


groſeſt Perjury, and yet go unpuni 


0 Wor the 0805 — thi Plain" ae agreed it 


_ uſual to have ſuch Bills in the firſt inſtanee im this Coutt, 


and cited Lord piano d Ceſb lately, and forhe others ; 


- and if aths'-Deſinlans: woult- hive Mad 4he N 


Nan a Party, he bought in his Anſwer to have ſhewn = 
that was, that he ad only a Term for Years, and pray'd 
j bal this he had 
not done, but infifted on his o Title under the fore. 
cloſed Mortgage; and therefo 1 was over- 
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"HIS was a Bill brought. for # Ootniniſnel to e. pony 
1 mine his — wt rel Memoriam, ti) vines a. 

eſtabliſh-ls fel Righe of ; and it was ſuggefted bang » Bil 
in the Bill, that the — e peel a ſole Naht bf his Witneſſes | 
Fiſhery, and: threatned to bring Actions, and diſturbthe 4 — 
Plaintiff when/ all his Witneſſes ſhould be dead. d eftablit 
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Jo this Blll the Defendant demutred, for that the 
Plaintiff had not verified" his Title ab Law, and thets 


fore had no Vight to bring his Bill in che firſt Inſtance; 


but the Demurrer was Over- ruled, and this Differen ce 
was taken and e e Court: ied ee aSN 
Fiſhery "Comm: Rent Cha e; he 150 55 
Bill 'ought never to be allowed, but 

will be good, becauſe he may hr 2 to enter 


his Action, and eſtabliſn his Title at Law; otherwiſe 


Publication not being to pals till after the Death of the 


Witneſſes (as in thoſe Caſes it 8 without ſpes | 


of rhe 
{1des; that the 
Party having a Remedy at Law, the other Side ought not 
to be deprived 'of the ity of confrontin the 
TR and IE 2 — which has 


. always 


CC ET OTTER 
4 


: ** 7 


1 he | 
 threatned: with Diſturbances | by, another, who pretend 


: examined before a Jury. 


there it 


"ah dern — 1 — Nabel for Ae. 


T5 


vering of the Truth. Ri > [3m nd 31 unt 
But if à Man is in actual Poſſeſſion, 


a Right, be has no other Way in the World to per 
tuate the Teſtimeny of his Witneſſes, but by ſuch a 
Bill as this is, for not being actually interrupted or di- 
ſturbed, he can bring no Action at Law; and in ſuch 


Caſe, if this Demurrer ſhould be allowed, there is an 
End of all Bills to perpetuate the Teſtimony of Wit⸗ 


neſſes to Wills, and ſuch like, wherein the Parties pray 


no Relief, nor ought to do, but only a Commiſſion for 
the Rannkih lien of their Witneſſes; and yet even in 


* theſe Caſes, if the Plaintiff ſhould afterwards be evifed 
. * iſturbed; theſe Diſpoſitions cannot be made Ulſe of ſo 
48 


the Wicgelles, ors ling. and. . be had f0 be 


1 Janet 4 


42 
But in the preſent Caſe, Ae e 


| only threatned to diſturb the Plaintiff, but had actually 
diſturbed, him by Fiſhing- daily (as it was {aid he did) 
he ought to have pleaded hand! that the Plaintiff 


ought therefore to ſeek his Remedy at Law, or if the 
Plaintiff had ſhewn, in this Bill, that the Defendant had 


actuall diſturbed him by Fiſhing, then the Demurrer had 


been proper, but not for barely threatning,,.. 
That here he had by his Anſwer: inliſted hs 
Right of Fiſhery, and that he hoped: to prove it, and for 


ſeveral other Matters diſcloſed in his Anſwer, he inſiſted 


on his Right thereto, and hoped to prove it; and yet by 
his Demurrer would debar the Plaintiff, from. proving 

any Thing at all; and a Caſe was cited between Wn 

and Hatry before Lord Keeper Wright, at the Inner- Tumple- 
Hall, where a Bill was — of the ſame Nature 
touching a Common, and the Demurrer allowed, becauſe 
appeared of his own ſhewing, that he was in- 
a and — wk heros! os Ms: cone 
be, r WEIS} 
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Muſel 
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© HR igth of — 15 „ langt opine 4 a 
wich one Den the Defendant's Breker, * 
5000 U Sub Stock, at 187 l per Cn tobe deli Stock, the 
vered about ten Days after, and Green: as the!Uſage 4s, corn * 
made in Entry of this Agreement in his Pocket Bock; Vage nad 5 

at the Day appointed the Plaintiff attended at a ent ee. 
fer · Office all with his Money, but the Defendant Pocka-Bal 
never came, and Stock being in the mean Time conſe 24s 
derably — Defendant (refuſed: to transfer it, e . 
whereupon i n April follow in the Plaintiff brought this within xd: 
Bill for a-Specifick:Pe e of the A SN - 
fendant pleaded: the stattte of Frauds and Perjuriee, thut 

no Contract can be ood, unleſs reduced into Writing. 

And it was to be a good Nea, that if the Lav 

Makers were ſo careful, no Agreement for above doll 5 
ſhould be binding, unleſs reduced into Writing, — e bil : 1 

leis ought this to be binding, -which/ is: for ſo much a 


* 


ame gum, and thoſe Stocks were Perſonal Eſtates- 12 0 4 . 
On the other Bide it was ſaid, chat thoſe were not at 

all within the Meaning of the Statute, that at the Time 
of making that Act, there was no other Stouk in Being but 
the 'Eaſt- India-Stock, and that only for about 3005000 4. 
which was lodged in a very few Hands, and but little of 
it ſold or transſerred; 2 * this Entry or Memoran- 
dum of the Broker was the ſame Thing as if made _— 
the Party himſelf, ee e ee ſage in fi 

EE 


my Lord Chancellor ſeemed to be of Opinion, in 


the — 


a was good, and ſaid, that b den N 


held in many other Caſes; but on locking into che Plea, 2537.0 
be found, char be had bardly the Kutte, will, Agron: | 
out that this A was not reduced into dene 

Writing as he ought to have done, and ſo had not he 


3 S, o˙ꝗ AAA A 
! | Plea was over. ruled. : Nots, 


- Noticeof it. 


| Note, = this or — was — of — = of Srould 
er Shak " verlua Butter laſt Term, where on n Rillifor a Specifick Per- 
| formance of à Contract for South Se Stock, which was 
reduced into Writing, the Maſter of the Rallt dec 
- | For the Vlaintiff; but on an Appeal to the Lord Chanel. 
be * Ws the Decree was fevetſed, and the Party decreed only 
0 fd to pay tha Difference, and that * otherwiſe, ric 
be the greateſt Hardſhip and Injuſtice in the World, as 
. dl "hs ſudden Riſe of n De & BAL - 5+ 
ed ind Bb t t quarts 15 = Hur eG dy e 
| e 89 81 A RMA 31 Lad 2 : bus: ATT 1a 
Caſt wy. "3, Greemnoode« d. Srudnfoin : 
| 12 1 1449010 3 1}; 37 114 2713 55 Ar WG! lo} * iQ. fit COOLS TE 
kae IN. me 17% Jim Sayer made a Mortgage fi 
{trator 2. 160 . to the Defendantꝰs Teſtator; in 
2 Odober 1711, Sort: died Inteſtate, and the Plaintiff 
tfying Sim- without taking out Letters of Adminiſtration, poſſeſſed 
Debrs, can hexſelf of his Perſonal. Eſtate, and paid it all away in 
lif in Equity Aatisfying Dehts on Simple Contract, Biſbop died, * 
9 —— — his W ill, and the Defendant's Executors who prov 
they had no the ſame; and wes in: Poſſeſſion of tlie ged Pre- 
miſſes, after, in 1918, on looking into ſeveral-old Papers 
and Writinge, the Nlaintiff found a Will of Malliam Sayer 
the Gratidſather of the Mortgagor, wheteby theſe Lands 
were given to- his Son in Tail, and on Search, no Fine 
or Recovery appeated to be levied, or ſuffered of thoſe 
Lands they were adviſed the Mortgage was not good, 
mrs uence thereof, John Sayer the Plaintiff s eldeſt 
by her 25 Huſband, ho was Heir in Tail, brought 
bab ment, and recovered Poſſeſſion of the 
Premiſſes, whereupon the Defendant being thus evicted, 
aud having a Bond for performance of Covenants in 51 
Mortgage Deed, put it in Suit againſt the Plaintifſs. 
And now this Bill was brought 2. an injunction t to 
6 the Defendant's Proceedings at Law, on Pretence 
BY that they had paid away all the Teſtator's Aſſets, before 
_ . of Notice whatſoever of this 
Bond, and that the Defendant never bene Notice of 
view I all 


1 115 a. 1 uf 45 it: 5 


EE oof 
r 


eir 
| Tatisf this 
d by their „ Wo eg 
theſe ſatisfy tying Debts Un Sing, 
"an inferior Nature; 5 and that was to 
Adminiſtration contrar 85 kv 
Mutter was Held to 0 clearly 
Bye boat e £3 A to ter the 
But if any karton Faul hal been hel tged c 
the Defendarits, b. Which the Plaintiffs had been wed op | 
or induced to pay away "the — that might have 
| varied the Caſe. 3 


3 , : S * 
4 4% 
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werd. 


Alavering 8 Caſe. ig A Cale 336: 


"yn "Phaſe was Ahtitled to "Reta eat, of Khoi 
conſiderable Value, and his Ec or Truſtees 4; ook: 
during his Minority, Had ap ppointed onè of the Detene ws yew 
dants to look after ard ane e the ſame, and alſo ga —— 5 
him u Sallary for ſo doing, Which they had at Times dh, tal 
increaſed or advanced, as they ſaw Occaſion. The Receiver ld we 2 
or Manager for ſeveral Years paſſed his Accompts regularly cue 0 
with the Truſtees or Guardians every half Year, and they 1 ice "hen 
0 from Time to Time paſſed and allowed theſe Accompts, * 
The Plaintiff being row come of Age, brought this 
| Bil, not only againſt the Truſtees, or Guardians, but 

alſo againſt the Receiver or Manager, to have a general 

Account of what had been received and paid, during. his 
Infancy, or at leaſt, that he might be at Liberty to ſur- 

charge or ſatisfy che Accotnpts : The Defendant the Re- 
ceiver pleaded the 38 ts themſelves, and as to him 
the Plea was held clear 7 to be good, for that he was 
but Servant to the Guardians, or Truſtees ; and as they 

had ſufficient Cy to 12 him, 1 * 


% 


— ] R ̃—⏑———— 


L 


„ ee. GR — Pro oenee” — A — rmaag 
| 2 3 E 0 A Trin 17. 
Ame to diſcharge him, and and. allow. his Accompts, 1 


—_ 


that he had nothing at all to do with the Plaintiff, { 

That if it were act none would ever. = con- 
cerned 3 in an Infant's Affairs; and his Plea, ſhould, be the 
rather allowed, for chat the Plaintiff was at no Sort of 


Miſchief by it; he was at full Liberty, to go thro! the 


whole Accompt zgainſt his Guardians, or Truſtees, and 


they only, were reſponſible to him; and they were ſo far 


C3 
reſponſible, that if the ent they employ d, had embezil- 
led or gone away with any Sum of Money whatſoever, they 


muſt have anſwered, it to the Plaintiff, that the Receiver 


or Manager appointed by thein, was meerly their Sexvant, 


and the Plaintiff had nothing at all to do with him, but 


0 go on againſt his Guardians, or Truſtees, who were 
on ly and immediately anſwerable to him. 244 Hhth 


Caſe 331, b 4: Anonymous 

Eodem Die. | 
When a Bil Bill was brought for diſcovery of ' "TIRE, and 
3 Defendant demurred, OE the Plaintiff had not 


Be a annexed the uſual Affidavit,” that he had none of them 


Deeds, not 


neceſſary for for in his Cuſtody ; but the Bandit was over - ruled; and 
to annex the my Lord chanel ſaid, that if on ſuch a Bill as this 


yy: was,. it ſhould be allowed, it would overthrow half the 


| hasthemx tot Bills 1 in this Court. 
dy. hat the only Caſe where ſuch 114 ES eee 


ſary was, where the Bill was for Diſcovery of a parti- 


cular Bond ſuggeſted to be loſt, or for Diſcovery of a par- 


ticular Deed, for want of which the Plaintiff could not 
recover his Debr at Law, or the Poſſeſhon in Ejectment; 


in theſe Caſes it is fit he ſhould make Oath, that he 


himſelf has not the Bond or Deed, becauſe if he had, his 
Remedy is proper and open at Law ; and then he is 
not to put another to the unneceſſary Expence of an 
Anſwer to deny his rig of it. 
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N this Caſe were cited a Caſe of Ambroſeiverſus'A4ms 4 city or. 
I. broſe, and another of Rawlinſoy cont Rawlinſon where gr Wil be. 
it had been certify d to be the Ouſtom af London, and fore 2: dir 
was accordingly decreed by the Lord Charicellots Hape Brphanage 
court and Cowper ſucceſlively ; that if ai City Orphan weer Sar. 
dies before 21, his Orphanage Part ſurvives to the vivorſhip. 
_ other Orphans; and that he can make no Diſpoſition by 
Will to contradict it; but if he dies after 21, at which 
Time he might have by Will diſpoſed of it there, tho he 
die Inteſtate, it ſhall go according to the Statute of Diſtri- 
butions, between his Mother, and ſurviving Brothers and 
Siſters; and that in the other Caſe the Survivorſhip holds 
only as to the Orphanage Part belonging to himſelf; 
for that, if he had by Survivorſhip the Part of any other 
of his Brothers or Siſters, that ſhould go according to 
the Statute of Diſtributions. IS Ob 
And it was alſo ſaid, that if a Man married an Or- 
pban, yet till 2 1 his Right was not ſo veſted as to prevent 
his Wite's Share from ſurviving, in Caſe ſhe died before 
21, tho whether the Marriage was before or after ot 
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e Huſband was = 3 veg be mite; if 
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dee. Loh errant +7 Anrorrhed Eu pk 
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ed to let 
— 222 the Plaintiff a Leaſe of the Premiſſes for 18 bam at 
tics, wer the Rate of 67.1. 10 5. Ser — 

per The Caſe was thus, the Plaintiff for about 20 Years 


tobe nie or laſt paſt had held the Premiſſes, as Tenant to one Thomas 


1 Goodhew, x the Rent of 40 l. per Ann, | Thpmas Goodhew 


was intirled to thoſe Lands, under a Leaſe of 21 Years, 
with Power of a Reverſal from the Archbiſhop of Canter- 
bury; and on his Death, which happened about two 
Years ſince, the Eſtate came to Henry Goodhew, his Bro- 


ther, by Virtue of a, Family Settlement made the 2oth 
of December 1689; and "thereupon his Leaſe being de- 
terminad, cha applied to Henry Good hem for 2a new Leaſe; 
but befateinindr Leafe Was e he likewiſe died, bas 
— ving fit amd his Will, and thereby deviſed this Eſtate 
ta his Daughter, wich whom the Defendant after Inter- 
married, and thereby in her Right became intitled to the 
_.. +. - Premiſes: for the Refidue of tbe Leaſe, with a Power of 
| Reverſal; andihereupon the Plaintiff applied to him like- = 
wile for a new Leaſe, to make up the compleat Term of 
21 Years which Thomas. Goodhew(had agreed with bim 
Tots and of which there was about 18 Years'to come. 
The Defendant had never feen the Land, nor knew 
bs ef the Nature or Value thereof, and therefore 
deſired” him to conſider it, and come dock ſe the Lands 
which lay near Camerbury, before he came to, any Aprec- 
ment cancerring them; it appeared, and was fully proved 
in the Cauſe, that the Lands were worth, and were 
actually let by the Plaintiff to Under-Tenants, at 3 U. 
and 3 4; 104 an Acre per Ann. being Hop Lands, and 
the Tenanta were by Covenants in their Leaſes to plant 
* and leave them planted ** to lay on ſo 
1 A 


TE 4 - * N 
ay, and T \ Fang other IEF 8 
tiff had 167.4. per Ann. "Wy in by them, 
any on his Fart, 1 had Never, paid 
than 40 J. per Ant, Rent, to Thomas Goodbew, 1 
When the Defendant. went down to 8 „ he ad | 
take a View of the Lands in the Plaintiff's Company, who 5 
had promiſed, and engaged him to lie at his Houſe; but it 
did not appear, that he had any Opportunity whatſoever of 
informing himſelf- otherwiſe than from the Plaiſitiff him: 
ſelf, who was continually with him, what the Value of 
the Lands was, nor had the Defendant himſelf any Judg- 
ment, on a bare View of the Lands, .what they n 
worth per Ann. but he aſked thé Plaintiff to let him ſee 
the Counter · part of the Leaſes he had made to his Under - 
Tenants, which would have fully informed him therein, 
but that was ſhuffled off, on Pretence he could not find“ 
them, or that they were left with a Friend of his; and 
ſo the Defendant knew nothing of the Rent the Plaintiff . 
received from his Under Tenants, of the Terms on which e Aya 
they held the Lands; and it, was fully, proved, in n a, 
Cauſe, that the Defendant expreſſed great Diffatfa aftion oily (40's 
thereat, and was unwilling to come to any, Articles, or W 
Agreement with the Plaintiff; but by the mportunity NL I 
of the Plaintiff and others then preſent, he was prevailed + 
on to agree to it; and thereupon the Articles in Queſtion | 
were drawn up and executed between them, after which N 
the Defendant diſcovered the Impoſition, and that the 
Plaintiff had above 100 J. per Ann, clear above. the 
| Rents he was to pay him, and that without any Trouble 
or Expence whatſoever on his Part; The Defendant, on 
Diſcovery of. this, and informing. himſelf fully of the 
Value and Nature of. the Land, he thereupon. refuſed to 
execute a Leaſe purſuant. to the Articles; and. to oy. 


him to it was this Bill ought. ; W wi es ö 1 
i hc his Cour — 


Lord Chancellor. was clear of Seen, 
was not bound to decrer a pecifick Execution of A 


20 


1 R 


520d, or Were ol tw Wahn en oel to 
MR thern; that from the Circutnftances of this Cafe 
theſe Articles were laidly of that Sort; that tho” there 
was no direct gre; yet from the great Under- 
value of the Land, "wii vet too without any Expence 


— Nun 


to be an unteaſonable and ſhameful Contract; that 
was indeed at Law, and therefore left the Plainti 
to his legal Remedy For Recov ecovery of What Damages he 


could by Non-Perfortmance of the Articles, but TY 


che Bill as to any Specifick Execution thereof. 
nan, 47 # EE Chitton * Birt. | N 
1 4 NE made his Will, and there Aren — 6 Lanks 5 
8 nis to his Son, and the Heirs of | nd gave 
and h 9 5 e of 500 J. to the Plaintiff, . Te 
— — within two Years . th i Bach of the 


2 Teſtator: In 35 8 mean Time the Executor * 
away the AG all the Aſſets in Satisfaction of Eond Debts; and the only 


ſets in ſatiſ- 


Bak ; the 


| — 
hap 


wit 


gatee, ſhould be admitted to ſtand in the Place of the 
Bond Creditors. 


—_— — nor compel rhe Executot to pay it out of his own 


And it was decreed he ſhould not; and that Decree 
new affirmed on a Rehearing, for that the Teſtator muſt 
be ſuppoſed to have as great a Kindneſs for the Deviſee 
of the Lands, as he had for the Legatee of the Mone ney ; 
and a Pecuniaty Legater ſhall never charge a Spec 
Deriſee of Lands, even tho' the Link wh were ſpecibcall 
deviſed to the Heir at Law, accordin to the DiftinQion 
taken in the Caſe of Herne and rick, 2 Salk. 416, 
which was cited ds 4 Cafe in Point; but if the Lands 
had been left to deſcend to the Heir at Law it would 
i been otherwiſe ; but in the principal Caſe it would 
have been much batder flill to charge the Executor to 
pay this Legacy out o his o Pocket, becauſe the 
> Sls A 2 | | Contin- 


whatſoeber on the Plaintiff's" Part, it appeared to him 


away 


was, Whether the Plaintiff, the Potty rp 


Years after the TiRarot's Death ; yet B. cannpt Hand in the Place of Ee 1 


OF: 


ENC might Herr lan bu * Tr alight 

Happened y Years after, 4 would make No im 

exccedmg great e es upon Uh, © y he 

bad duly adniitiiftted the Aſers in che mean 

| the Accident Happening After, ought not to b 
Wh... NN _ Was * "i 1 N of 


p 4 * a * 4 * 1 5 * N 8 * 5 . 7 1 8 F 1 1 v * . | IS 
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H EY ak Whitmors., 


Mah by his Will gave à Portion of 366 10 U 
Daughter, if ſhe married with her 4 Oil | 
Leut; bt not, then 2007. tal; the Daug liter after; in married with 
the Life me of her Father a Mother, mie without of 9 
the Conſent cFeither of the ; bur the Father yay after - 1 if = 


wards ptevailed on to give a _ of 200 U. and died; d waer ia 
ſome 1 after, without any Alteration, of 15 Wi ly — 1 — 


and the Dauphtet's Hu after becoming a Bankrupt, 22 _— 
this Bill wi broughit 43 Aſſignees under that Com- Gor; bu | 
miſſion to hate the 380. or at Saf the 200 J given the Father 
the Daughter for ber Pi ortion by the Father's Will. | þ 2257 oy. is. 
| A Satisfaftion of the Legacy, 
But the Bill was Gti. bt that the 200 L given 
7 the Father P his Life Time, was a Latisfaclion of 
4 Legacy, and a Revocation of the Will, as to that 
Portion, and the 300 J was to take Place on her mar- 
Tying with her Malen Conſent, * ich could only be 
intended after the Father's Death, a copy the 
"Fi never became due a at all. 


5 * bs. 

Eni verlas Frama e 
4 lea > 2oth o Fa 

. E Land 3 38 
upon Truſt, to ſell the ſame by his Death; Ms Peach for 


and out of 'the Money ariſing by Juch toia, to pay off pas, mas 
A Mort- 2 


. Na Gat} ; and te hv giea B 
| This 260% hall be efuing Tralt for the 8 19k ing 


* t 


1 e which 1 ni Tame Bare and other 
Hebts b . Specialty, and ſeveral other gums 5 ah to 


the Plaintäffe, wok ſeveral others of 
for Charities, and after payment thee 
that the Overplus f the Money ſh 
; amoneſt the Plaintiffs, and others, 155 
after a Sum of 200 J which ſhould be liable to a Note, 
under the Hand of the ſaid Foſhua Aylſworth, 3 715 
to the Perſon or Perſons therein to be named and dis 
 refted, the ſaid Truſtees to pay the ſaid 200 J. in ſuch 
; Manner and Form as ſhould be appointed by. the Jaid 
| Note. 

Joſhua. Hlfworth 7 dies hee” "withour© any 
Diſpoſition of the 200 J. and the only Queſtion now 


Was, Whether the 200 J. ſhould be diſtributed accord - 


ing to the Statute of Diſtributions, in regard the In- 
teſtate had directed the whole Eſtate, to be ſold and 
turned into Money; and when that was done, then this 
200 J. was to be ſubje& to his Appointment, and fince 
he had made no Appointment, this 200 J. ought to. be 
looked upon as Money, and ſo Part of his Elte, and 
to be diſtributed to the next of Kin. x 
But it was decreed by the Maſter of the Rolls, and 
affirmed by my Lord Chancellor, that it ſhould be a re- 
ſulting Truſt for the Heir at Law; that no one Rule 
whatſoever was more certain and invariable in this Court 
than that the Heir at Law ſhould have ſo much of the 


Lands as were not actually diſpoſed of; that this 200. 


not being diſpoſed of, did es belong to him, as 
ſo much of the Land itſelf would have done, if no Sale 
were made thereof; and that the Caſe of Roper con r 
Radcliff had ſettled chis Point, and that the Heir at . 
was clearly intitled to this undiſpoſed Sum of 200 . 
e the Decree was affirmed. 5 8 
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hats 3 
"HE Lady Fane: Ae by ber Will in 4686, r —4 
II gave the Sum of '' 8000: L to her Daughter Mrs. laid our in 
be Cocke lib aud by her in a Purchaſe of Lands, to Rufe or 4. 
be ſettled to the Uſe of herſelf for Liſe, with Remaind 
to Jobn Scudamora, and his Heirs; and in Caſe: he died 5. t 8 
in the Life Time of the ſaid Mrs. Frince, to the Lord B. dt dies in the 
Scudamore, his Heirs, Executors, and Adminiſtrators, — 
John Scud amore died in the Year 19 14, and in the Life and hisHein, 
Time of Mrs. 'Prince.: The Lord Scudamore like wiſe died born d tie in 
in the Life Time of Mrs Prince, in the Year 1716, = 
ving about three Months before his Death made his Wally Money nor 
and the Plaintiff his Lady Executrix and having given upon the | 
ſeveral Legacies to the other Plaintiffs, and leaving this Tri. Money 
Defendant Frances Scudamore- bis only Daughter and Heis ie 2 
at Law, an Infant; and in the Fear 1717 Mrs: Privat Lancs, and 
died, and the Money had never beenilaid Qut; and NOW the Heirs of 
this Bill was brouglit by the PlaintiE againſt che Lady bi, F. 
Frances, Heir at Law, and againſt the-Exequtors/of Mme. So 
Prince, to have the Money, fox the Beneſit . Exer 
cutors and Legatees of the Lord Scudamofe; and that . 
no Purchaſe might be made for the Beneſit of the Ver 
fendant, the Heir at Law of Lord Scuν,mhW r-. 
Lord Chancellor was clear e 1 8 
cordingly, that the Money belonged to the Defendant the ”— 
Heir at Law, as the Lands would have done if 3 Pur- 
chaſe had actually been made, as it ought to have been, 
by Mrs. Prince the Truſſee; and that to decree it „ 0 
wiſe, would be to put it into her Power and 2 thoÞ, 
which of the two ſhould | have it; for if the Purchaſe / 
bad been made, it muſt have g. one to the Heir; but 4 pil 
| the by delaying the . alter the Ri gli; and 117 
it to the Executors, this 0 be to cle) it ber 


1 


no 


and not the Will of the firſt Teſtator, which would 3 
very unreaſonable and inconvenient 3 ; and therefore, 25 k 


e 0 he 71 
n enn r 


| " Gt pF —_— . man 23 yet 
th re imply d uded in it; and this Cale was 
Ja ee the Heir at "uw of Lord Sud 


the 
een an Hifane, and av dan Prince' ſurvived ny Tard 


S Ms 


pore to turn to her Prejudi 
e were Lingen and Suuray in Lord Harcourt's' 19 mie A 


Cue lately decreed of Jones cont' Tuma. UAE 
Note, In this Caſe it was agreed: 


dceviſed to be laid out in the Purchaſe of Lands to be 
ſtepttled on one, and his Heirs, that the Perſon himſelf; for 
whoſe Benefit the Purchaſe was to be malle, may come into 
this Court; and pray to have the Money itſelf, and that no 
Purchaſe may be made, becauſe none have an Intereſt in 


it but hirhſelf 5 but if he dies before the Purchaſe made, 


iT br Payment of the Money, ſo that the Queſtion comes be- 
tween his Heirs and Executors, which of them ſhall have 


che Money, the Heir ſhall be preferred, and it ſhall for his 


Benefit be conſidered in a — 6E: Equity, as if the 


"Purchaſe had been actually e eee 
Becauſe the Heir is to 


Anceſtor, for two Reaſons. 
be favoured in all Caſes, rs. han the Executors, who 


the old Law. were to have nothing to their own Uſe. 


by the 
2dly, If the Executor ſhould have, it would be againſt 
a W e the Will which ee 4 g 


Caſe 338 5 xl © Kemp and Kelſey. 


| FidPot. Sc. 
Whether a RE ae Wife was a Daughter of 4 a Freeman 
br an be |. of London, and after her Marriage with the Plain- 
— her Father gave her 100 l. and her Huſband at the 
= Freeman 6 Time executed a Releaſe for the {aid 100 L. in full 


| | Wife" s Cuſtoma Part, or Share, which was 
mi ght be due to bis Wife e by the Cuſtom of London, 


band and 
Wife of thelt OT 


— Or OF DA by ber Father; her Father afterwards made | 


his Ry and thereby wag to his Daughter the m 


Years," the Infant Heir might have brought her Bill 
Prince herſelf, the Truſtee, ito! have had the 


A rebate Kee, and her Latches in not doing it, ig not 
ce, being an Infant; the Caſes cited 


tio de a declared Rule in this Court 3 int if, Money be 


has ds ed com oc 88 


_— — 


ifs Wiſe Ty a1 


| could not 9 away the. Force of it, or deprive them 
the Benefit of pleading of it, for ris 1 55 . de but 


6 — 2 aug! 


ed of a Perſonal Eftate, .tp.the Amount of. 10,000 L 1, 


And rhis-Bill: was brought. for a ee of, the 
Perſonal Eſtateß, that pon the Plains s Hr the 
105% ng e they ae 4es . 

Part of the Father Eſta ſuggeſte for 
og the Beate 1e by pill Deccan 50 
| the Releaſe in Barr. 88 4 ; Ini 1 To. 158 

And it was argiied. fþg the Plaintiff, chas rh ver End 

of the Bill being to be relieved againft the Releaſe, ww | 


very extraordinary to Shad nh, ſome Bel in Bar, elpe- 
cially as it was o be. by Fraud and 


undue Means, ther th Relate could not be any Bar in 


this Caſe, being given, by the Huſband. after Marriage; 


that in the Cale of Blundell and Barker; it was a x Quelion, 
Whether a Child could releaſe a Cuſtomary 
only a future Right before it became 10 "and yet that 
| Releaſe was by the Child , itſelf, and before Marriage, 
but here the Releaſe is by the Huſband, and that too 


Share, being 


after Marriage, which could not Bar any future Right 
which could be coming to his Wife, 
the other Side it was argued, 
« ood Bar, or at leaſt, that the direct Queſtion was, 


Whether by the Cuſtom of the City fuch a Releaſe was 


a good Bar or not; and therefore, till the Cuſtom be Wk 
certify'd to the contrary, the Releaſe is Prima Facie, 3 


good Bar ;/ that the Wife herſelf in this Caſe could give 


no Releaſe, being under Coverture ; that the Huſband is 
intitled to every 


her, as he may give away or rg tit of her Fortune 1 


be | thinks fit, if not Eng his own Agrecment, Mw, 


e Power Aer en by Law lodged m him; ö 
that the Suggeſtion of Fraud in obtaining tbr n | 


to e Fraud i in obtai 


4 


unt, 


/ * 4 * "8 
f ** j 
* 
Award, pafling * 
Y . # 4 . 931 # . 
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© 


ved. hard Releaſe watt © 


which belongs to the Wife, and . 1025 
may releaſe any Right or Thing in Action belonging to pick lh 


N procuring 5 


5 Releaſe,” and the P. 
who Fthie Benefit thereof,” 
of t n every ys Ezperience. e 8 * L 15 
Lord chuntellor laid; che Jueſtion in Barker and Hen 


As Caſe was not, whether the Child could releaſe her 
Ctiſtomary Share, for that he thought" clearly The could 
Hor, being u meer future Right; but whether 'ſuch"Re- 


aſe would amount to a C "or Apreetnient" in 
oumding for her Cuſtomary Share; but in this'Caſe'the 
and had no Power whatſoever to releaſe a future 
Right of his Wife's ;' that ſhe might ſurvive him, and 
uld then be intitled to it in her own Right; beſides 

this Releaſe is ſuggeſted to be fraudulently obtained; and 
therefore, ordered the Plea to ſtand for an Anſwer, with 
Liberty to except, ſo as to have an Account of the Free- 
man's Perſonal Eſtate, and the Benefit of the Releaſe to 
be ſaved to the Hearing, when the Queſtion would come 
more properly, whether ſuch Releaſe by ond Cuſtom of 


the City were good or not. ESE 

| Caſe 339. „ Nicholas * Nicholas. 
Jin Caſes in HE” Plaintiff's Teſtator by Will meg Pe 
. Things gave two Children 500 J "apiece, and one 


uur hae Of them being 14, and the other 16 Years of Age, ap- 
nt ply d by their own Father to the Court of Arches, and 
Chancery * ad him appointed their Guardian, who thereupon cited 
he Spirinmt the Plaintiff, the Executor, into the Spiritual Court, i 
Kae en exhibited a Bill againſt him for ſubſtracting of 
of the Caſe, given to his two Daughters; whereupon the Plant 
wgiait. the Executor, brought this Bill in this Court, pra ng 
that an Account may be taken here, and that in Re 
Legatees were Infants, and not give any legal Bis 
charge for the Legacies, that he might bring it into Court 
to be put 'out for their Benefit; and by this Bill offered 
5 bring the Money into Court, and pray'd an Injunction 


to N the Proceedings in the Spiritual Court; and on 


Motion, 


Bar of her future Right, or as they call, be à cm. 


| 


"To this Cabs de Has by wel Ke 
ther and Guardian pleaded the whole . 
Court, and the Fendency of that Suit before the Bill 
brought, 1 
ee by Dr. wakes the Sager, two 
Civilians, in ſup rt of the Juriſdiction, that the Spiri- 
cual Court has ways been allowed to have a concurrent 
Juriſdiction with this Court in Caſes of Legacies ariſing 
meerly out of a Perſonal Eftate, as theſe were; that in 
all wow . of concurrent Juriſdiftions, which Court ſoever 
| eſſed of the Cauſe had a Right to proceed, and 
not be reſtrained or prohibited by Ba ap; Dry | 
der is was called in Law a Sane Fr Juriſdiction; 
chat it was' not only ſo by the Civil Law, Nha alſo . 
other Courts, which had Concurr © Te 0 
as between the Exchequer and the (ha 
Palatine and the Chancery, &c. that the Baches in u this , 
Caſe was à proper Guardian; and that he muſt 50 
curity before he can have the Childrens I b = 
Courſe of the Courts; that on Application, if either WE acres 
any of his two gureties died, os ee 1s th - Foal 
Circumſtances, that the Court would oblige them to | 
give better Securities; that they could not indeed tay, 
that by the Courſe of that Court, the Guardian — 
be obliged to pay Inteteſt for the Legacies, which WAS noe oblige © 
en on the other Side, was an t in Favour of Er 
Chancery, that ' would Order the Money to be put 
out ar Tnterelt for the Benefi of the Childret 3 2 SEES 
Civilians inſiſted, that they being — Frog 
Cue, this Ooure would not injoin' "IT 


Jari den, their Ai 

Court had a Juriſdition to ſee, 

8 but a es pe his T 
e Ju 1d! 7 WT OF ; 2 | 


| _—_— he! x 


— 


= ue behind him, his 


1 


| has Notice | to hays. 


1 


WE De Term 1. &. Mich: FI — 


jf the Hlaintiff were in earneſt, he. ought; not only te to 
have offered to. bring the Money into Court, but he 
ought actually to have brought it, and that had at once 
5 an End to the Proceedings in the Spiritual Court 3. yet 
bee doing of it, plainly proyed, that his Bill was only 
ber Delay, 1 294 keeping the Money in his Hands; and 
| therefore ordered the Injunction to he. diſſolyed, unleſs 
the Plaintiff within ten WS brought. the 1009 J. and 
Intereſt, from a Year after the Teſtator's Death into this 
Court, otherwi OO: were at Liberty to proceed agaii 
him in the Spiri urt; ſince, if this Practice w 
prevail, he might keep the Injunction on Foot as long 
. as he pleaſed, and, * bs had &, Mind 90 it, Aft 
his own Bill. 
hn Mead Grads 2 Cale 9 this Court, the la Seal, 
Injundtion to granted? an il Gon 1 bt the qr 8 1 ings 


ſtay _ Huſ- 
in the 15 


band's 
lg © 

the Sptrirual | 
Courts, — a 


hn hs 


2 e | 
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to make an relpedt of. — 
— which carried Interel 5 % and 1 the. 1 
Court required, wWas 3 1 gniſar 

which affected the 17550 pl 
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Mortgages ber zes; Years, brought, a, Bill to forts 

175 but an Proof that he had Notice of: the 
{A ang which was as Contingent Deviſes of a 
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The Defendant. inſiſted it was hard enough to Tk r 
jo that the Plaintiff ought not to force the Wi- 
ting from him too, eſpecially. the Mortgage Deed, 
wherein, was a Covenant for Payment of the Mortgage 
Money, and wherein poſſibly they might Recover in 
Damages, that they had the Opinion of à great Man 
ee Hay), that this De over to the Plaintiff 
* V L344 "0 
But the Court was dr of Opinion, that the Deviſe 

ver, was good, the dying without Iſſue being confined | 
to a Life, then in Being, and - decreed that the W 
ſhould be delivered up to the Plaintiff, for that the 'Wri 
tings. followed. the Eſtate; but the Court would not 
oblige the Defendapt to deliver up the er or! for 
| 1 Wan urged. +: 1 07 wi: 14 ene een 
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jeant at / An 


280, — rac Parties. to the Waodken of. E 
and awarding a 8 on bis Return of; von off 
inventys, that might be altered, andthe ancient Courle 
reſtored ; for that (otherwiſe; the Ser jeant at Am by this 
| late Method of Practice was dep nved of his Fres; and a 
Caſe was cited in 168 3. the Time af Lan Jefferies, 

where a Man that was committed to the Fleet! ſur not 

performing a Decret, and after made his Eſcape; and got 

into Holland, as appeared by: Afdanit ? yet "abe' Cours | 
would not grant n Sequeſtratian of. eff 
inventus by the Warden df: the but Warded 
Proceſs to the gema af dme, to male him upon the 
Corwen TY van 91 ee ag Scqueſiration vol go- 


$113, off? 03 Snoring) 161 20 i Mit ad Nui 


And 


To 7 Caſe 34t. 


„ 


2 + > 5 „ * — —— Ns 652 2 


D 7; am. & Ach. 1730 ig 


"And ie av an nrged, the lite Pratkice to the contrary was 
- ar lei, ana bögte ww be altered} 15 whe the 
Defendant had Time given him to put —— 
upon entring his Appearance with the Negi which 
was à Practice introduced about 20 Yeats ago, and was 
for the Expedition of the Suitor in ſhortning the Proceſs, 


the Courſe was on the Expiration of the Time, to move, 
that he might Anſwer in four Days, or ſtand committed, 


upon which Method of Proceeding, as it was alledged, 


no Sequeſtration could Iſſue till a return of a un eff 
inventus by the Serjeant at Arms, and not ſuch a Return 
by the Warden of the Flee, 


That this Commitment to the lupus ds Sus uns no | 


greater Expence to the Suitor, than when the Commut- 


| ment was immediately to the Fleet ; that if he obey'd 


the Order, whilſt in Cuſtody of the Serjeant at Arms, 


there was no farther Proceedings againiſt him; if be dd 


not, che Serjeant ar Arms was the Officer of this Court, 
that was to ſend him to the Fler. 
That this was his proper Office to ſearch and find out 
the Contemners of this Court; and the Warden of the 
Fleet, whole Office it was to attend at the Fleet, and 
take Care of Priſoners ſent thither, was not to be ſup⸗ 
paſed to be abſent from thence, or to take them imme- 
diately into Cuſtody, but as they were jw. 1 ok 
by the proper Officer. 
Ruan oe? nar. in Caſe of Contemptuous Words, 
in aſſaulting or ſtriking any who ſhall 
2 — P of this Court, the Commitment was 


immmeliancy co dhe ; but the Reaſon of this was, 


becauſe the Commitment in that Caſe was in Nature of 
2 final Execution; that no Proceſi of 
* a's ti but he was to aner the fn 


and 
che Puniſhment he was to v 
that Caſe, and fo ſor not ef Writingsinto Court; 
but that wherever a ion was to go, there 
PRE IR an Order 2 6 — 


n Was 
tories 
pay the Coſts, which wat 
und the only one in 
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cel ellaria. 


rr — „ 


the Sequeſira ion 40 Ilſge, and. conſequently..the. Com 
mitment immediately, to the Fleet, after 5 the Order 
for: entring his Appearance with the Regiſter, was, not 
only unneceſſary, but a Burthen to the Suitur, 
u Lord Chancellor; ordered the Regiſter: to lock into 
pPrecedents, and to certify to him how the, Practice had 
gone; but Jaid, that if the Serjeant at Arms Vas intitle 
by the ancient Courſe to a Fee by the Caption ” 57 
Caſes, that it could not be altered without 1 
| Parliament 3 —_ tho! he, approved very well ſhoxten- 
ing the — of the Court, yet the Queſtion was con- 
cerning the diverting, of the Proceſs of the Court, Whe- 
ther it ſhould go to, the Serjeunt at Arme, or to the 
Warden of the Fleet, for the Proceſs was not at 9 
by it, but a Wang done to the Sr jeans at Anm, 
That in Caſe of entring an Appearance wich the 
5 Regilter, no Wrong was done to any one moze than ang- 
ther; that the Courſe was formerly % grant zn At 
tachment, then a Proclamation, then a Commiſſion of Re · 


bellion, then a Serjaant at Arms; but that hy the late Pre- 


tice of entring his Ap with the Regiſler, before 
any of thoſe Proceſſes awarded, or at any. Time after, 
and before the laſt Proceſs. for: 4 Commitment, every 
Thing was admitted to be right, and he was ſuppoſed to 
be in Court, ſo as to ſtand committed, if he ad o not an- 


ſwer in fout Days after the Time expired ; and the 
Warden of the Fleet being in Count, infilted, that the 


entring his Appearanc ha wth the Regiſter, ny prefered the 
Neceſlity war = any — — Order for his Commitment, 
even to i tha Ser jeunt at Arms, this: was! hot/cleirly 
reads, [but as to the other precrdent to the 
we ta a Serjeanti at Arms, it was clearly agreed 
to gut off by bis entting his Appearance, 4nd; this 
2 Lor ſad was nd Tar gn one, hecauſe none 
the. preceeding Procels: 1 8 and. conſequently 
could mot Iſſue to ang Perſon, und ſaid, it would. 2 
the ſamt n cee the ne, | 


4,74 ©J 


— non of, e then, 


"—- —ͤ — — . 
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De De Term, F 22 1720. 


N if F the uh of the Court ſhould be terrified ww by. be, 


that no Proceſs to him was neceſſary 3" but that the 


Commitment might be immediately to the Flues on his 


not anſwering within the Time, after entring his Ap- 
pearance with the Regiſter z but whether that was the 


= Courſe or not, was the principal Queſtion, and concern- 


| * hat by: 


into Cuſtody, 


ing which, my Lord would be vitae with Precedents, 

Ic was ſaid, in this Caſe, that the Practice of granting 
Sequeſtrations was very ancient, and the Warden of the 
Fleet ſaid, he had a Table of Fees as ancient as 3 EA 
which were the Fees for each Days proceeding in the 


| 8 but it was agreed by the Court, that at 
fir 


the Sequeſtration was only to ſequeſter the Thing in 


Demand, but that for ſome Ages paſt, it has been ex- 


tended alſo to the Goods and Chattels of the Party. 
It was likewiſe faid, that by a Cepi returned by the 
Sheriff of the County, the Party was to be brought up 
and committed to the Fleet, by Order of the Court, if 
he. did not appear and anſwer; the Bill was to be taken 
pro Confeſſo, and to bring him n a (epi returned, the 
Sher! was 60 be amerced, or an Order to os ings for 
a Meſſenger to go to him. 

Afterwards, Saturday 13th of May 7 o the fl 

yin Order Was made. 1 


OR DO CURIE. 


Ex parte Servient ad Arma. 


T Hereas the Serjeant at eee; che Right 
 Honoutable the Lord 27 Chancellor of 

« Great Britain, on the 18th Day of February laſt, pre- 
« ſerred his bumble Petition 20 his Lordſhip, ſetting forth, 

the ancietit Rules and Pructiee of this Court, 

n Ami, is intitled to take all; Purſons 

who. ſtand in Conternpt e a OCommii- 

ol ' flon of aalen e iruuntus . 

2 * 


4 
« 


« the 


r 
„ A 


1 P Cantellarias Apa 


„* — 


the Court hath of late for Contemners not x 
© to. be examined on Accounts before the Mat '* 
«, this Court, not producing Writings and other Oon- 

tempts, granted Orders of Commitment, without 

e iſſuing farch the uſual Broceſs againſt them; and that 

# — of late froquently gave — further 

Time to Anſwer, oh earring their Appearances with the 
„Regiſter; and that thereupon for not anſwetirig at 

the Time limited, Commitments haye been granted, 

and the ſaid ſeveral Orders of Commitment have been 

KH executed by the Warden of the Fleet, or elſe he has 

«© made Return nan eff inveutus; hereupon Sequeltrationis 
« have been obtained contrary to the {aid ancient Rules 

and Practices; by which Means the Proceſs of this 

“Court is now rarely carried on by a Serjeant at Arms, 

“ and he is thereby deprived of great Part of his Fees 
and Profits belonging to his Office; and the ſaid Pe- 

6 tition coming to be heard before his Lordſhip, on the 
« 18th Day of March laſt, in Preſence of Mr. Sollicitor 

General, Mr. Lutwich, and Mead, of Council fo the 
«« Serjeant at Arms, and Mr. Cowper and Mr. Williams of 

Council for the Warden of the Fleet, upon hearing of 
e the ſaid Petition read, and what was alledged on 
<« either Side, his Lordſhip order d, that Precedents re- 
< lating to the Matters ela, ſhould be laid before 

* him; and Council again this Day attending him upon 
c. bearing ſeveral Precedents read; and what was further 
« alledged on either Side, declared, that no Sequeſtration 
can regularly Iſſue to ſequeſter the Eſtate of any Per- 
“ ſon who cannot be found; but upon the Return non 

« eſt inventus of the Serjeant at Arms, and doth there- 
6c fore Order, that from thenceforth, where any Perſon 
is in Contempt, either for want of an Appearance or 

Anſwer, or for not yielding Obedience to any Order of 
© this Court (unleſs it be for contemptuous e, Or 
4 the beating and abuſing any Perſon in the ſerving the 

< Proceſs ot this Court, or other Contempts of the 
„ like . the Serjeant at Arms attending this or” 
* | 


2 Te erm. F Aich 7720 
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# 


* to the ſame,” 


but if the 

* Gontemner cannot be found, then to return non eſt 
„ inventus, to the End a tion may. r 4 
<« iſſue according to the ancient Rules and 


t this Court, and that Proceſs do for the r Tn 
M7 3 73. and that it may be made a Fart of all 


cc 


giring Time to anſwer, or for doing any 


« her 1 wk the Party's  entring his Appearance 
« with the Regiſter ; that the Party when he enters ſuch 
Appearance, do likewiſe conſent, that a Serjeant at © 


Arms do go againſt him, as upon a Commiſſion of 
“Rebellion, returned non eſt inventus, in Cale of Non- 


Compliance; and that this Order be hung up in the 
* Regiſters and Six Clerks Offices of this Court, that all 


« Perſons may take N otice thereof, and yield Obedience 
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— — and bring the Conteniner to wh tr of. 
* this Court, to anſwer ſuch 


Edward rd Goldaboronh, Dep Regiſter 
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Farl * Strafford verlus l Lach Wentworth: ITY p 


IR Henry Fohuſon was Tenant for Life, with Re- e : 
mainder to the Lady Wentworth ; Sir Henry made Leaſes Teas for 4 
— Years, reſervi the Rent at Lanny and Michael. Years 
mas, by half Yea 4 Payments, and died on Aſichelmas. L, be and 
Day, about 12 aClock at Noon, and the Queſtion was, itn, 
Whether'theſe Rents belong to the Plaintiff his Repres gt, 
ſentative, who had taken out Adminiſtration to him, or — Sg 
whether they ſhould go along with the Land to Lady Noon, the | 
Wentworth, in Remainder, or * the Tenants ſhould 5e 40 not 
have the Benefit of retaining them in their own an 10 I 


as belonging neither to the Plaintiff or Defendant. Man; buif | 


| ſuch ab 

Mn ey: roma ey ng = og 
The Caſe was opened and debated by the and 
Hollicitor· General for the Plaintiff, but before any others 
| had ſpoke to it, it was ſent to a Maſter to State the ſe · 
veral Facts, as to the Leaſes, that is to ſay; what Leaſes 
had been made by Sir Henry, as to the Part of the Eſtate 
whereof he was ſeiſed in Right of his Lady, what Leaſes, 


as to that Part whereof he was Tenant for Life, and | 
5 2 1 vn 


* 


De Term. $ H. II 1720. ; 


3 | _ 
what Power was reſerved by his Marriage . to 
make Leaſes; and what Leaſes were made by Parol, and 


what in Writing ; ; and whether in Purſuance of his 


Power, or whether by Virtue of his Intereſt. 

But my Lord Chancellor declared, that if Tenant for 
Life makes a Leaſe For Yeats, reſeryivg Rent at Lady 
Ow and Michaelmas, during the Term, and dies in 

chaelmas or Ladh- Day, at 12 a- Clock, or any other 
Time before the laſt Inſtant; that the Rent in ſuch 
Caſes is nevertheleſs due to his Repreſentative ; for tho 


the Leſſee had Election to pay it any Time before the 


laſt Inſtant of thoſe Days, if this Leaſe: had fo long 


continued; yet it being g payable on thoſe Days, during 
the Term, and the Leſſor being living ſome Part of 
thoſe Days, his Election to defer it to the laft Inſtant 


was taken away by ſuch dying, before the Rent became 


compleatly due, and conſequently. it would belong to 


the Repreſentatives of the Leſſor; and this he ſaid was 
ſo clear, that he would no more fend it to be deter- 
mined at Law, than he would, whether the Father's 


Eſtate ſhould deſoend to the eldeſt Son; ſor the Term 
having a Continuance ſome Part of thoſe the 
Leſſee at his Peril ought to pay his Rent before the Ex» 


piration of the Term, it being payable on thoſe Days 


during the Term, and the Term did ſubſiſt on thole 


tern Circuit in the late King 


Days, tho' not to the laſt Inſtant. 


And this was the Caſe of the Lady Cole, in the Nor- 
William's Reign, beer 


Mr. Juſtice Tracy took the Advice of the 


gave his Opinion accordingly; that where the Leſſor 


all contradidt Baskeruil 


"Tenant for Life on ſuch a Reſervation, died about fix a 


Clock in the Evening, that the Rent was become com- 
pleatly due, and belonged to his Executor, elſe he him- 
ſelf di not give a proper Diſcharge for it, till the 
laſt Inſtant, which moſt certainly: he may at any Time 
of the Day, whereon it is payable, and this does not at 


8 Sers "_ 


10. make: Leaſes, in a Sertlement, as the Tetm ſubſiſted, 
and had Continuance there by the Death af the Leſſor 
before the laſt Inſtant, the Rent would go along with 


Bur if Tack Leaſe were — — Fire of a Pawet | er 


the Land to him in Remainder, . or Reverſion; * 125 


being payable on thoſe Days during the Term, the 
Leſſee bad till the laſt Inftant of - thoſe Days to | 
Rent, the Term enduring till the laſt 1 9 I | 
Days, and conſequently - Leſſor dying before it was 
compleatly due, his Repreſentatives can make no Title to 
Its: = FA he ſaid, if ſuch Leaſe were only an equitable 
Leaſe, that is, fuch » Leaſe as ought to be made good 
in a Court of. Equity, tho' it were in ſome Circum- 
ſtances defective in the Execution of it, and not italy 
- purſuant to the Power; and in thoſe Particulars, — 
Lord Chancellor was clear, and ſaid, TOR, could be no 
Manner ol Doubt of them. 
Afterwards this Cauſe came back upon. the Maſter's 


| Report, to whom. it — eo ing > the Nature of 


che ſeveral Leaſes made by Sir Henry Johnſon ; and upon 
his Report, it appeared, that ſome of them were made 
by him generally, and thoſe determined on his Death, 
were rooms by Virtue, of a Power for making 
Lenſes, and thoſe ſtill continued; and my Lord was clear 
of Opinion, that as to Leaſes of the bell Sort, the Rents 
belonged to his Executors, becauſe, tho for the Benefit 
of the Tenants they had till the laſt Inſtant of Michael. 
mas-Day. to pay the Rents ; yet the Reſervation being at 
Michaelmas-Day and Lady-Day, r ſo ſoon as 
either of thoſe Days began, they were at their Peril to 
take Care that they were paid accordingly, becauſe they 
were then actually become due to Sir Henty Johnſon, who 
made the Leaſes, and his Right to 12 Rent became 
Actually veſted in him. 

—— as 10 the Leaſes made, by Virtue of the Power, 
they fill had Bxiſtence and Continuance after the Death 
of he Ll, in the lame Manner as [el Th 

"RT therefore the Tenancs bad d che laſt Int 


90 
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FEE bow pay the Rents, and then, — ihe 


Leſſor died before, theRent goes along Oy hear oy 
to thoſe who are intitled 3 


Cale 263. Lady Shaft bur e 


—— — EE Lady Shaftabury being intitled to __ 1 yok 
n Eſtate, Ann. Jointure; and on the Decree and Mafter's 


2 nat, 600 J. Per Ann. being allowed for the young 


43 Earl of Shaftsbury's and Education, one 


Z. nin Mr. Wych was appointed Receiver of the Rent of the 


Banker was, Eſtate, and to make Payment of both theſe Annuities to 


Moneythoula the Lad y Shaftsbury. Mr. Nichols in Fleetftreet' was Mr. 


ve depolned Mychijs Goldſmith, where he kept his own Caſh; Mr. Wych 


in his Hands 


for his Uſe. waited on the Lady to know where ſhe would be pleaſed 


other, being to have the Money as it was receiyed, and mentioned to 
ax cion he her both Sir Robert Child and Mr. Nichols; but the Lady 


uſed to deal 
with, and ſaid, Mr. Norcorr was the Banker, at whoſe Shop their 


oper rio Farnily bad lodged their Caſh, and therefore ordered 
| which f. dd What Moneys were to be paid to her, ſhould be paid in 


ſeveralTimes; at Mr. Notcorr's. Shop; Mr. Wych, that there might be no 


ney payable Delay, generally ſent up the Money before Quarter - Day, 


ns. ting - and placed it in Ur. A Norcort's Hands, where the La ly 


Fah este an Shaftsbury, as ſoon as Quarter-Day was over, received it, 
— both for herſelf and her Son; and about -JFuly laſt he 
ker ftoprPay- lodged 350 being one Quarter of the Lady's and her 
bees Son's Annuities, in the ſaid Mr. Norcort's Hands, in 


became a 


Pankrupt, it Order to be ready at Michaelmas Quarter, as appeared by 


was held, that 


the Loſs his own Affidavit z on  MichaeImas-Day Mr. Norcorr ſtops 
wholly onthe Payment, and is ſince become a Bankrupt, and now 'on 


having no 


having e, the Lady Shafrzbury's Petition, che Queſtion was, on 


Right to che whom the Lols —_— Bl. | 
__— Day. wh. 
My Lord conan was Fork of e 4 the 


Lady ly Shaftsbury ought not to bear the Loſs of any Parc 
of it, for till Michazlmas-Day was paſſed; ſhe had no 
Right to demand or receive it; that eee in the 
mean Time, Mr. Norcort 'was Mr. Wyel/s Caſbixe, and he 


4 


might, 


t wow 6a 


—n .. 


N Curia Cancellaria.. 
might, — his having lodged *he 2 


there, have taken it out again before Michaelmas. Day was 


paſt, even tho it were on Michaelmas-Day itſelf, provided 
* had it ready the next Day to pay the Lady; that 


conſequently N ks have 1 Power to receive it 
for the Lady eſe ge b&ſclf, 
n or ary 11 11 A that 


ſhe could not demand, or — roy receive it on Michael- 


mas- Day itſelf, becauſe it is one of the Days that no 


Goldſmiths open Shops, or make any Payments whatſo- 


ever; and therefore the lodging the Money at that Shop 


before the Lady betame intitled to it. bught not to turn 
to her Prejudice, but ſhe muſt have it made good to ber 


by the Receiver 3. but whether it ſhould. fall on the Re- 
ceiver Mr. Wych himſelf, or to be born out of the Lord 


Shafesbury's Eſtate, my Lord ſaid, would come properly 


in Queſtion, when he made up his Accounts With my 
Lord on his coming ef Age, and was not now in Qu 
ſtion before the Court; but ſaid, he was. incli 

think the Receiver was not to be anſwerable for the Loſs, 
any more than if be had been bringing it nee 
and had been robbed on the Road. 

Another Part of the Petition Was to. 208 the Sum _ 
143 J. extraordinary, for the Expences my Lady had — 
at in a Fit of Sickneſs of the young Earl, over and abors 
his Quarterly Maintenance, and this was not at all op» 
poſed, but for Form Sake, was ſent to the Maſter 
ſtate the Matter, and to Report, whether — Sum | 


9 or not,. 


— r 
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In Cora Caserta a 


Caſe 344 | Soo W Meals ” Leonard 


HE Bill was brought for a Specifick Execution of 
an Agreement for the Purchaſe of nine Houſes, 
ns of which were in Mortgage to the Defendant - Leonard 
in Mortgage for 150 L. the Defendant Meale, the Owner of the 
pajs him him a Houſes, agreed to ſell them to the Plaintiff for ſuch « 
- — gum of Money, and the Plaintiff paid him a Guinea in 
i 42 Part, and fent a Note to this Effect, Mr. Leonard, pray 
defires him to deliver my Writings to the Bearer, I having agreed to diſ- 


= Writings, (4 of them, am your humble Servant. The Defendant 


Aged er Leonard would not part with them, unleſs all his Money 


diſpoſed of 
them, which were paid him down; and after bought the Houſes of 


ales all che Meale himſelf, and cherenpon the Plaintiff cath this 


Mort 
—— 2 Bill. 


4 and afterwards Purchaſes them himſelf ; on a Bill . by 4. for a Speciſick wen 
t, it was held, that neither the Guinea paid down, nor the Note, which was only 


of the Agreement, 
an Evidence of Aſſent, but did nor aſcertain the Terms of the Agreement, were ſufficient to take 
it out of the Statute of Frauds and — 


The Deſendant by his ano inſiſted upon the Sta- 
tute of Frauds and Perjuries, and the Queſtion war, 
Whether the Letter or Note would bring it out of the 


Statute ; for as to the Payment of the Guinea, that was 
2 * 


5 * ** i FR 


Part as far as it can be, and can never be undone after. 
So where a Man on Promiſe of a Leaſe to be made to'Tho' a Leſſee 


Y—_ W- A 


* >. tins; 1 2 
* 
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agreed clearly of no Conſequence, in Caſe of Jo Agree 
ment touching Lands or Houſes, the Payment of Money 


being only binding, in Cafes of Contracts for Goods. 


And it was decreed" that would not, for it ought to 
be ſuch an Agreement as ſpecify'd the Terms thereof, 
which this did not, tho it was ſigned by the Party; for 


this mentioned not the Sum that was to be paid, nor the 


Number of Houſes that were to be diſpoſed of, whether 


all, or ſome, or how many, nor to whom they were to 


be diſpoſed of, neither did this Letter mention, whether 


| they were to be diſpoſed of by way of Sale or Affign- 


ment of Leaſe, and ſo all the Danger of Perjury, which 
the Stature was to provide againſt, would be let in to 


aſcertain this Agreement. "7 t 
This Caſe differs from a Caſe, which was cited of a — bs 

. . Letter to give 

Letter wrote by one, promiſing to give ſuch à Fortune much, as a 


with his Daughter to one who ſhould marry her. A Rien s 


Man who marries on the Ericouragement of this Letter, —— the A- 


i" | 5 | : ment our 
ſhall recover, becauſe the Agreement is executed on his ef the Stature 


Frauds. 


for Years on 


him, lays out Money on Improvements, he ſhall oblige « parol A- 
the Leſſor afterwatds to execute the Leaſe,” becauſe it e 


was executed on the Part of the Leſſee; beſides, that ten 


Leſſor ſhall not take Advantage of his own Fraud to having = 


run away with the Improvements made by another; but — emer 
if no ſuch Expence had been on the Leſſee's Part, a bars times in For 


Promiſe of the Leaſe, tho accompatiy'd with Poſſeſſion; ic is within 


as where a Leſſee by Parol agreed to take a Leaſe for — 


a Term for Years certain, and continued in Poſſeſſion on Eq wort 
the Credit thereof; yet there being no Writing to malte cally if 0 


out this Agreement, it is directly within the Statute, and mens were 


ſo was held by the Maſter of the Rolls, in the Caſe of ii > 
Smith and Turner, Mich. laſt at the Rolls, and in the 


principal Caſe the Bill was diſmiſſed, but without Coſts 
for ſome Fraud in the Defendants to defeat the Plaintiff 


Semphill | 


— — 


— | | — , voy err _ — m 8 RI * " ** 
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are, ON | Athaniel Gaskill had Iſſue three Daughters only, viz; 


King Chief < Y Sarah his eldeſt, one of the Plaintiffs, Elizabeth his 
Julie Br. ſecond, and Rebecca his third, both Defendants, and 
11 there being an Amour carried on between the Plaintiffs 


A. havin ö 
fl thre in his Life Time, he greatly diſliked thereof, and de- 
E. Cs and b. clared, if his Daughter married the Plaintiff, he would 
6 B. 10 be not give her a Groat, upon which he diſcontinued his 


id her at . FE ; 5 
paid Age of Suit to her; after, the Father the 1 2th of November 1716, 


27, or Mar- makes his Will, and thereby deviſes all his Real and Per- 
Cooditien ſonal Eſtate to his Executors, to the Uſes following, 


that ſne mar- 3 . 15 N 
ried with the Conſent of his Executors ; and likewiſe deviſes to her ſeveral Meſſuages, Oe. and after 


ſeveral other Legacies, he deviſes the Reſidue of his Eſtate to the Executors, for the Benefit of his 
Children, tho E. married a Perſon, who made his Addreſſes to her in her Father's Life Time, which 
the Father knew, and was diſſatisfy d at, and had Notice by the Executors of her Father's Will, yer 
there being no Limitation over, this won't amount to a Forfeiture, being only in Terrorem. 


That is to ſay, to his Daughter Sarah for her Mainte- 


nance 35 4. per Ann. and no more, and to his Daughter 


Elizabeth 3 5 l. per Ann. for her Maintenance, and no 


more, and then goes on; and if my Daughter Sarah 
ſhould happen to marry with the Conſent of my Exe- 


cutors, then I deviſe to her the Sum of 1000 1. in Part 


of her Portion to be paid to her, at the Age of 21 
Vears, or Day of Marriage, which ſhall firſt happen, 
and at the End of three Years, after my Death, all the 
Meſſuages, and enumerates ſeveral Meſſuages, Nc. all 
which I will, and ſhall be to my ſaid Daughter for Life, 
without Impeachment of Waſte, Remainder to ber firſt 
and other Sons ſucceſſively in Tail general, Remainder 
to ber Daughters in Tail general, to take as Tenants in 
Common, and not as Joint-tenants, paying to his Wife 
70 4. per Ann. during her Life. wy | | 
lem, I give to my Daughter Elizabeth 1000 J. in par- 


of her Portion, to be paid to her at her Age of 21 Years, 
or Day of Marriage, which ſhould firſt happen, and at 


the End of three Years after my Death, all that Meſ- 


ſuage, Cc. and fo gives her ſeveral other Meſſuages 
8 | 1 and 


tiny - go ann., g 


I 
i 
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ren — his Eltate, all which be gives 
her for Life, without Impeachment of Waſte, wich the 
like Limitations as is made in the former Siſter's Caſe, 
ane. then Orders them to take as Tenants in Common. 
hem, I give to my Daughter Rebecca 30 L per An. 
fon her 2 —— the Age of 15 Lear, 
and after 3 5 l. per dun Item, I give my Vavghrer 
Rebecca i ooo . in Part of hey Henn to be paid to 
her, at her Age of 21 ears, or Day of Marriage, which 
ſhall. rſt happen; and if ſhe ſhall marry with the Ad- 
vice and Conſent of my Executors, then I give her all 


In Guia . WH © 


the Meſſuages, Nc. and ſo gives'her other Parts of his 


Eſtate, all which he directs mall be ſettled on her in like 
Manner for her Life, without Impcachment of Waſte, 
and ſo on directly as in the other Siſters Caſes. + 
And then goes on. In Caſe any of my ſaid Daughters 
pan happen to die without Iſſue, then that Child's Part 
the Suivwor; and after ſome Legacies given, de- 
vile all the Reſidue of his Real and Perſonal Eſlate tg 
bis Executors upon Truſt, to manage and improve the 
lame for the 'Benefir.of the Daughters, and thereout to 
pay in the firſt Place all Taxes, Legacies, Chief Rents, and 
other Rents and Services, and the Overplus, if there be 
any, as I doubt not but there will. 1 give and deviſe to 
my ſaid three Daughters to be equally divided betwixt 
them, and makes two of the Delexidurtes Exvouturiy and 
ſoon after die. 

After his Death, the Plainciff Semphill refed his A4 
de to the other Plaintiff his Wife, and the Executor 
having Notice of it, expreſſed their Diſlike thereof, and 
ſent the Plaintiff Sarah Notice thereof in Writing, and of 
her Father's Will, fo that ſhe would be in Danger of for- 
feiting her Portion, if ſhe married without their Conſent, 

and they cquld not give their Conſent, becauſe they knew 
it was a "March their Father diſliked; Notwithſtanding, tho 
Plaintiffs that lived at Mancheſter, about five Months ago 

Intermazried; the Plano being an Officer, but a Gentle 
"* man 


. 
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mn cf a good Family and Fortune, not at all inferio 
to the other Plaintiff. (113 


And nom Ns Ball wes hewaght or the dee, 4 
have a Diſcovery of rhe Deeds and Writings belonging 


to the Eſtate Joviſed to the Plaintiff ;\ and the Cauſe was 


heard pn Bill and (Anſwer only, and the Defendants, 
the other Siſters, inſiſted, by their Anſwer, on the Be. 
nefit of the Plaintiff s Fortune, in Caſe it were forfeited, 
and the Executors ſet forth the whole Matter, and ſub- 
— 4 to do as the Court ſhould direct, belng' 
1 ; | Berg 
The Chancellor Leckwere, by the Lord. Chief Jt 


| King, and Mr. Juſtice Dormer; and the Chief Juſtice and 


Chancellor were af Opinion, and the Decree was ac- 
cordingly ; that in this Caſe the Fortune was not for- 


feited by this Marrige without 'Conſent;- dard. e 


Dor mer held it was. 
The Reaſons they gave were, chat here rhots appeared 
no Intention throughout the Will to make it a Forfei- 
ture; that if in any Caſes whatſoever, ſuch Clauſes may 
be conſtrued! to be in Terrorem, they mult be fo here, 
for it ſeems to be nothing but a looſe inconſiderate Way 
of expreſſing himſelf, and is only a cautionary Proviſion, 
that his Daughters ſhould have: the Conſent of his Execu- 
tors in their Marriage; but the Will is not at all coherent 
throughout, that tho there is that Condition an - 
nexed to Sarah's Fortune; yet it 1s totally omitted, as to 
Bligabeth, and in Rebecca's it comes between the Deviſe 
of the Money, and the Deviſe of the Land. 
Then 24ly, Here is no Deviſe of it over, tho he had 


Occaſion in two ſeveral Places of his Will to have taken 
it up again, and given it over, if that had been bis 


Intent, or where he deviſes, if any of his Daughters die 
without Iſſue, he would have inſerted, or marry without 
ſuch Confent, if that had been his Intent, or at leaſt, be 
would have taken Notice of it at the Cloſe of his Wil; 
a. done neither. 1% 


BE Wy And 
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And then the laſt Deviſe of the Overplus will not carry 
it, for that is, of the Overplus of 4 Reſidue of his 
Real and Perſonal Eſtate, e: aft the Legacies juſt before 
mentioned were paid; beſtdes he adds, if there be any 


Overglus, as he 17 15 $45 by here would, 72 
that 


er Lk 25 e 


feiture, with as much Security as it was given at firſt, 
and then he would not have 22 if there be any Overplus. 
That theſe Clauſes in reſtraint of Marriage have never 
been taken favourably ; that if there be 1 of over, 
they have always leen held a Sree? 4 Nn that 
otherwiſe Strangers Executors . run away with a 
great part of a Man's Eſtate from his Children. 
That * Diſtinction between a Deviſe over, * wile 
there has been no Deviſe over, has hetn taken in all 
Caſes, and was certainly a very good one; that tho' 
Lawyers knew it would be no aue, the Parties 
themſelves might not be ſo learned; a therefore i it 
would be — Terror to them to venture to break it; 
but theſe Sort of Reſtriftions could hold no longer than 
till the Party came of Age, after which they would be 
intitled ' to their Fortunes, and r 7 Wer for I 
Recovery of them. 


Note, In — wee cod: Fry cont Bie Paws! * 


zoo, 1 Chan, Caſes 122, Sir Andrew Bellafis's Cale: 346, 
Floyd and „ Lord N 8 Caſe. 1 
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Cale %. Ferries verſus Nuby. 


January 10. 
A. 4 A n IS was, a: Cauſe wherein my Lord belle 
S had taken Time to conſider and ſee Precedents, 


your pg and was this, one Upton of Gray i. Inn, a Batchellor, 
| Niece, and began his. Will in Writing, with his own Hand, and 

three Execu- thereby gave ſeveral Legacies, and gave the Defendants, 
Gag er who Were: two of them his Siſters, and one of them his 
the Redue Niece 50 J apiece, and made them Executors ; but be- 
nal Eftare, fore he had finiſhed or ſigned his Will, he died, poſſeſſed 
aan dn alel of a conſiderable Perſonal Eſtate ; and this being proved 
ded among? as a Teſtamentary Schedule, the Plaintiffs, as next of 


the next of 


Nin, nd hall Kin, brought this Bill againſt the Deſendanes the Execu- 
Execnors. tors, for a Diſtribution of the Surplus; and the only 


Queſtion was, Whether the Plaintiffs were intitled to 
ſuch Diſtribution, or whether the Deſendants the Exe- 
cutors ſhould go away with it, and it was decreed for 
the Plaintiffs on View and Conlideration of all the Pre- 
cedents. 

My Lord Chancellor was clear of Opinion, that Exe- 
cutors in theſe Caſes were but Truſtees, that if the 
Teſtator intended them the Surplus, could he not have 
_ eaſily have ſaid fo, that to — them the ſame Thing 

2 twice· 


out ** the — He: 

Tbat fince the Sun of g hs vaſes 
to a Perſonal Eſtate was as much eſtabl nai the the Sycs 
ceſſion to the Real Eſtate was befors ;. that 5 they 
are made Executors, they therefore muſt have the Sui: 
plus to their own Uſe, would be to conſtrue the Will 
dy a Rule, which probably the Teſtatur did not u der- 

land, for he might be 9 of the Import cf the 
Word Executor, or never intend by making them ſuch, 
to give them his Perſonal Eſtate; 8 t here it would be 
the more unreaſonable, becauie they had Legacies given 
them. 
That he had looked into the Cuſe of Forſter, Munt; 
and there was no Fraud at all in that Caſe in the Execs 
cutors, tho it had been greatly held there was. 
That if 4. and B. 22 ther Wilk, and 
make C. Executor, and 4. gives him the Surplus of hig 
Perſonal Eſtate; but B. does not; and then 1 dies In- 
teſtate; in this Caſe the — . Eſtate of 4. and B, 
ſhall go ſeveral Ways, for the Adminiſtrator of C. 4s 
admitted to the Adminiſtration of the Perſonal Eflate of 
4. but the next of Kin to H. are to have Adminiſtratiqn 
to him, and will be incicled to his Perſonal Eſtate; which 
proves C. as to that was but a Truſtee. 
And a Cale was cited of Blackwell and Dry; where a 
Man deviſed his Real and Pexſonal Eſtate to. his 20 
Daughters, and their Heirs, Executors and Adminiltra- 
tors; one of the Daughters died, and the, Queſtion was, 
who ſhould have her Share; it was. decreed ty go 
1 ol a ſame Manner as a ll Iflate ro the;ſurvinng 

ughter. 
And in this, Caſc was likewiſe cited iche Fall of ;Priſtol 
cont Hungerford, iba ie Hilbert! Ho bj his 
Perſonal Eſtate; to pay his Nebts and Le 
e 


1000 J. apiece to his, Exequtors 3, and it 
n Fe 1 


— 


ttt. 


' na; . 
De nnn en 
Kin: Alſo Bayly cont Powel, Randal and Rookey, Ward 
cont' Lant, Weſtmore cont Jones, Batchelor and Searle, 

Dutcheſs of Beaufort's Caſe, Edward and Eyles, and 

Paules' cont” Smiths; and my Lord Chancellor was of 

Opinion, that none of theſe Caſes are ineonfiftent with 

the general Rule he laid down; ſo that Executors are 
bur Truſtees, and were to have nothing more to- their 

own Uſe, than what the Teſtator plainly intended them 
as Legatees or Deviſees, and not the whole Reſduum, by 
Virtue of the Executorſhip. = ODE IRC e 


Eaſe. 247%. Sir Harry Peachy verſus Duke of 


16 Jure. | ; 
br Sonienſet. wn I 
A Court of HE Plaintiff's Father was a Copyholder in Fee; 


— — . undet the Duke of Somerſet, of ſome Copyhold 


dalaft a Tor. Lands of about 14 or 15 J. per Ann. and made a Sur. 
tciture, which render thereof to the Uſe of himſelf for Life, with Re- 
at Law, un- mainder to His firſt and other Sons, on his Marriage, in 
ls in Com. Tail Mail, with Remainder to himſelf in Fee; but it 
penſationcan did not appear that there was ever any Admittance on the 
 Eurrender in the Father's Life Time: The Father was 
likewiſe ſeiſed of Freehold Lands adjoining the ſaid Copy- 
hold Lands, wherein were ſome Quarries of Stone. 
The Father in his Life Time made ſome Leaſes for 
Tears of this Copyhold Land, not warranted by the 
Cuſtom of the Manor; and likewiſe carried on his 
Work from the ſaid Quarry of Stone out of his Free- 
Hold Lands into the ſaid Copyhold Lands, but had no 
Licence for making the ſaid Leaſe, or for working the 
ſaid Quarry in the Copyhold Lands. FR EG 
After his Death, in the great Storm which happened 
in the Year 1903, ſeveral of the Trees ſtanding in the 
Copyhold Lands were blown down, and the Tops of all 
27] others broke off, ſo that the now Plaintiff, who was 
juſt come of Age, cut off, lopped the Tops of ſeveral 
others of the Trees, and ſome he quite cut ge 
| NET © 


3 


* 1 


"* N: Ga, 4 "a 


make the Avenue to his Houſe the more uniform 8 | 


| regular. 


It was ani proved. i in the Cauſe, that he bad 


made ſome Incloſure in the Copyhold Lands, whereby 
the fame which before lay open and unincloſed was 
ſeparated and divided from the other, and theſe Things 
ts had frequently done, notwithſtandi ing repeated Ad- 
monitions from the Defendant and his Agents to tha 
contrary. 

It appeared in the Cauſe, that the Plaintiff, who was 


a Perſon of Conſideration, had encouraged others of the 


Copyhold Tenants, to take the ſame Liberty, and ex- 

preſſed great Contempt for the Lord of the Manor, with 

Reſpect to his Authority over his Copyholders; | 
Upon which the Defendant brought his en 


and had a Verdict at Law, as for à Forfeiture, and to 


be relieved againſt theſe Forfeitures, the Plaintiff now 
brought this Bill; and the only Queſtion was, Whether 
theſe were ſuch Sort of Forfeitures as a Court of Equity 
could, or ought to interpoſe in by way of Relief. 

It was agreed, that for Non- Payment of Rent of 


Fines, or ſuch like Things, where a Value might be ſet 
on them, and a Compenſation made to the Lord of the 


Manor, for any Laches in Point of Time, it could; it 
was likewiſe agreed, that any Forfeiture committed by « 
Copyholder — Life, would not bind the Perſon in Re- 
mainder; but in the principal Caſe, as there was no Ad- 
mittance upon the Father's Surrender, it was the ſame 
Thing as if no Surrender at all had been made, and that 
the Copyholder; who made ſuch Surrender continued to 
all Intents and Purpoſes, both with Reſpect to the Lord, 
and with Reſpect to Strangers, the ſane, as if no ſuch 


Surrender at all had been made; that he was to do Suit 


and Service, and to pay his Rent to the Lord, and might 
maintain an Action of Treſpaſs againſt any Stranger, 
3 ben * ms as 1 none at all had 


been made. 
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| here is eipreſs Notice 


Lands ſhould take upon him to levy a Fine, or make a 


Die Torm. & Trin 1221. 


It was likewiſe agreed chat Conditions in Law, as 


thoſe in the principal Caſe, were allowed to bind Infants, 
as well as Petſons of full Age; and that no Notice was 
requifite to be given bf them, tho' if it were neceſſ 


veral of rhofe Ats. To 
And therefore, as t6 the principal Point it was uryed, 
that if any Acts whatſoevet could be a voluntary For- 
feiture, theſe muſt be ſuch, and that a Court of Equity 
ought not to relieve againſt them. 


- Thar the ancient Rule for the juriſdiction of this 


Eourt was confined to thoſe Sort of Caſes, that is to ſay, 
to Fratids, Accidents, and Truſts; and this was by no 
Means within the Reaſon and Meaning of any of them. 
That no Compenſation could be made to the Lord 


for what had been done in this Caſe; that tho it was 
true in all Caſes whatſoever, ſome Sort of Compenſa- 
| yet not ſuch an one within the 
Meaning of that Rule wherein Compenſation had been 
allowed ; that therefore this differed exceedingly from 


the Cafes of Forfeiture for Non-Payment of Rent, of 
Fines, or other Pecuniary Duties; and if the Court 
could Interpoſe in this Caſe, ſo they might with as much 
Reaſon, when a Tenant for Life or Years of ' Freehold 


Feoffment in Fee; for in theſe Caſes it may be ſaid, 


that in ſome Caſes a Compenſation might be made to the 


Perſon in Remainder or Reverſion, but that was never 
attempted, nor could it be ſo much as pretended, that 
2 Court would relieve againſt Forfeicures of this 


That the Reaſon of the Forfeiture was in Conſidera- 


tion of the Injury done to the Lord, that is, in the 

prefent 'Gaſe, thoſe Leaſes at Common Law being with- 

out Licence, might in Time be made Uſe of as Evidence 

to ptove it a Fiechdld, that the lopping ntl topping of 

the Trees, for ever ſpoiled the G of them, and 

preveated their coming to be Timber. 15 
3 7 


/ 


giren the Plairtif 0 forbear l. 


wy Curia Cn D | 


— ing on the Qi to the C 
Lands a — Thing, as Fit hed been firſt 
therein, which no Copyholder could doo 
That the incloſing the Copyhold Lands Wee anos | 
ther, might in Time deſtroy the Evidence of their bei 
Copyhold, as it deſtroyid the ancient Boundaries 
and ſo it would munen Meadow or Paſture Ground 
into Arable. t Dart vl N 
That no Caſe could be pur, — the: Court ad 
relieved in Caſes: of this Nature, that where a Leaſe 
was made of Church Lands, under a Proviſo, not to 
aſſign; without Licence, this would not relieve againſt 
the Forfeiture, as it could not alter the Terms on which 
the Leſſor | himſelf thought proper to part with his 
Lands, or Force a Tenant upon him in ſpight of his 
Teeth, indeed, if this were only by of Conſent 
2 the Part of the Leſlee, ic might pol ly be _ 
wile. _ - 
That in the ae! Caſe, they were in foſſeſbon of 
the Land, and had recovered: a Verdict, and to take it 
away from them would be to alter the eſtabliſned Courſe 
of the Law, and to make a new one, which they ſuppoſed 
a Court of Equity had no Power to do; and the Caſe 
of Thomas cont” Porter,. 1 Chan. Caſ. 95, 96, was ſaid 
to be monſtrous; that the Lord, who had upon two 
Trials at Law recovered verdicts, ſhould not only be 
obliged to account for the Meſne Profits, but alſo pay 


Colts, 
againſt 


That Minen Application to be relieved 
the Rigour of the Law, or to relax the Law, but di- 
rectly to make à new Law] and the Plaintiff by brin 
ing this Bill, had admitted the Law to be dirediy inf 
bim, otherwiſe he miglir make — it _—_ Defence 
at Law. in ann * 
That it would be aß — te est 
if the Plaintiff ſnould be-relieved: in — for then 
it would be but endearouring to keep cheſe Things 
Sen for x cles while, and in The * 


7D gow. 
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grow irito an Evidence of Freehold ; or if the Tenant 


' ſhould be found out, it would be only bringing lil Bill 


here, and all would be fafe. 


My Lord — wins lows bf": Option; 4 ches there 


was no Foundation for Equity to interpoſe, that it would 
be to alter the Nature of the Tenure, and the Terms 


hereby Copyholds ſubſiſted; that if this was a For- 


feiture at 5 a Court of Equity had nothing 
with it, and that it was like the Caſe of a Feoffment 


to do 


made, or Fine levied by a 1 r Ten 28807 _ 
which there could: be no Relief. 


RK. | 


were a n to the Cuſtom of the * that tk 


entirely differed from the Caſe of a Forfeiture for Noti- 
Payment of Rent, Non-Payment of a Fine; for there the 
te was but in the Nature of a Security for thoſe 
sums, arid the Lord might be recompenced in n 
1 al Colts 
That to make a Leaſe for Lean without Lioene Was 
a Forfeitute; : as it was à Determination of his Will; 
and: tho? the Lord ſhould refuſe to grant ſuch Lerne, 
yet the Tenant has no Remedy, nor would this Court 
the Tenant to grant ſuch Licence. 7 
That tho' theſe Copy holds are mended by Time card 
are in the Nature of an Inheritance, yet till the Tenant 
is obliged to obſerve the Law and Cuſtom to which they 
are ſubject; that theſe Cuſtoms are in the Nature of a 
Limitation of an Eſtate, which determines upon the 
Breach of them; that unleſs there were ſome equitable 
Circumſtances in this Caſe, this Court cannot interpoſe, 
which would be to repeal and deſtroy the Law. 
Note, In this Caſe Sit Harry Peachy in 1593, on his 
ſurrendred theſe Copyhold Lands to the ſeve- 
ral Uſes in bis Marriage Settlement, which were to the 
Uſe of himſelf for Life, Remainder to his firſt and 
other Sons ſucceſſively in Tail Male, Remainder to him- 
ſelf in Fee; and he had Iſſue à Son not yet of Age, 


A him in this Suit; but there 
- (ng 2 \ | had 


7 7 ere Canis * 
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had been no Admittance at —_— this Surrender, Py 
want of which it was clearly h that'Sir Harty Peachy 
- continued, and was to be calidad, abi lune Tera f 


the Duke of the Copyhold Lands, for which Was cited 


b. Fac. 403, and Buſſt. and Tælu that conf 
Sir Harry was but Truſtee for his Son of che Inheritance 
of thoſe Lands; but the whole Inheritance quoad, the 
Lord was in Sir Harry, and any Act of Forfeiture done by 
him would bind the Inheritance, becauſe there mui 


5 


always be ſome Tenants to anſwer for the Whole; for 


if there had been an Admittance of the Father for Life, 
and of the Son in Remainder, becauſe they come in as 


it were by two diſtinct Grants from the Lord bimſelf; 


and therefore, the Acts of one will not bind or effect he 
other; but till there is an Admittance-on ſuch Surrender, 
the Lord is not bound to take any Notice of it; but the 
Tenant continues to all Intents and Purpoſes 
Eſtate that he had before; and the rather, becauſe that 
he had no Means to compel him to come in, and de ad- 


mitted on ſuch Surrender; and whether the Son' of Sir 


2 will ever apply to be admitted on the Surrender, 
may be ma and - conſequently *cill he does, Sir 
Hurry is the only Tenant the Lord can take Notice: of, 
and his Acts will bind and affect the whole Inheritance; 
therefore, if he ſhould commit Treaſon, it would be a 
Forfeiture to the Lord of the whole Inheritance; and 


fo it would be, if any other I ruſtee of a Copyhold; 


and the Lord would not be bound by the Tritt, 2 


would the Lands in his Hands be ſubject thereto. For 


the Ceſtui que Truſt, is not Tenant, nor can any Alle of 
| his, either of Treaſon, ' Felony, or otherwiſe, e or 


affect the Copyhold Lands. - Indeed; if he ſhould bring 
his Bill in this Court againſt his Father, and the Duke 


to compel an — piirſunnr to the ſaid Surrender 


far this Fc rfeiture of his Father's would bind him; but 
at preſent nothing of this 
nn! REC Is 


render, 


the Taj 


and Settlement, it might come then ta be conſidered how = 
appears in the Caſe, nor can 


1 Tam & Trin 17a es: 


= the Bill as to him was diſmiſſed. without Prejus 
dice, and as to: Sir Harry, it was. diſmiſſed abſolutely; 
but an Ixjunction 40! ſtay his — Pres on 
the udgment in Ejectment, was granted, 1 was 
1 80 . —— of thoſe Acts were no 
ture 5 Trial at Bar was directed 
Amen 0 be ee LINN 
PR 901! T% Kage brock: 
. were > Caſe of Gn and Hickfarg, 
before Lord Chancellor Harcourt, where the Court would 
not relieve againſt a Forfeiture, of a Copyholder, even 
for ive Waſte for letting a Copyhold Houſe: rum- 
ble own for want of Repairs — — 
ſon was, becauſe it was an abſolute Refuſal to repair it for 
ſeveral Tears together, after repeated 2 and 
Preſentments of the Jury of the Waſte; and — wn] 
it was equal to voluntary Waſte: And the Caſe of Edmore 
and rauen, where a Quaker refuſing to ſwear Fealty, 
the Lord ſeiſed as for a Forfeiture; yet upon the Circum- 
ſtances of the Caſe, the Court gave Relief; likewiſe were 
cited 1 Rol. Abr. 8 5 1, Owen 641, Leon. 126, 2 Vent. 352, 
Co. Lit. 53, 68, and the Caſe of Naſb and the Counteſs 
of Derby before Lord Keeper Wright, where Relief was 
againſt a Forfeiture for cutting down; Timber by a Copy- 
older. but the Reaſon of that Caſe was, becauſe the 
Timber was employ'd about the Repairs of the Copyhold; 
and there, was only a, Miſtake, — the Steward, or 
Woodman ſhould ſet out the Timber. 
Note, The principal Caſe held three Days, and was 
ſolemly debated ; but as to the principal Point, whether 
this Cour: could. relieve againſt a voluntary Forfeiture ; 
My Lord Chancellor hog ig that it could not, and that 
it would be even to alter and repeal the very Law of 
Copyhalds, which tho now ſupported. by. Cuſtom, were 
at firſt eſtabliſhed by Act of Parliament, — other Parts 
of the ommon Law were, till the Records of them 
came to be loſt, cho againſt e nee 


Vale ly, Relief menu ren. — 


1 


wich the NE ID ne of an Eſtate of an Eftare 
of 180 U. per dum. for which he was to give. 35 Years 2 we” 
Purchaſe, upon executing Conveyances, and the Plaine he was 
tiff covenanted to grant and convey the Lands to him, Years 
upon Payment of the Purchaſe Money ; after the Defeny grating ant 
ae ring, that about 30 J. per Ann. of theſe Nm, ade 

Lands were Copyhold, refuſed to go on wi argain ; 59 7 in Bart; 
and hereupon the Plaintiff brought his Bill for a Specifick ing, that 301. 


Defendant had paid 50 J. in Part, upon executing the p Corp 
Articles. ed | 3 A wy 5 3 bs pan. On 

32 ment lent Execution nen * 

It was argued for the Plaintiff, that there was no Diſa- 

bility on his Part to perform the Agreement, that the 

Conveyance agreed to be made, mult be conſtrued ſecun- 

dum Subjectam Materiam, that is, the Freehold by Con- 

veyance at Common Law, and the Copyhold by Surren- 

der in the Lord's Court, which was the proper Convey- 

ance for that Sort of Land ; and therefore the Plaintiff 

being willing to perform his Part, the Defendant ought 

to be bound to compleat his Part likewiſe. 

hut on the other Hand it was argued and decreed by 

my Lord Chancellor, that the Plaintiff ſhould have no 

Aſſiſtance in a Court of Equity for carrying this Agree- | 

ment into Execution; that they were not bound to aſſiſt 

Contracts, which were harſh and unequitable, or were 

attended with ſuch Circumſtances, as would be a hard- 

ſhip on the Defendant ; that this was a Caſe proper for a | 

Jury at Law, to conſider of, where they might mitigate 

or moderate the Damages according to what the Cir- 

cumſtances ſhould appear to be; but this Court could 

take no Advantage of ſuch Circumſtances, but muſt 

either decree an Execution of the Agreement, _ 


a _— 
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| be convey'd within the . 


the All; and therefore the Plaintiff ought to be it's to 
make the moſt he could of it at Law); that the Plaintiff 


in ſtrictneſs could not perform tis Part of the Apree- 


ment, for Part of the Larids being ou N _ not 
theſe Articles, the 


Words thereof being all proper for 9 . at Com- 


mon Law only; and this being Copyhold, could not be 


ſo convey d, 'ulel3 it had been mfranchiſed, and the 
Caſe of Wung and Clerke was cited, wherein the over 


Value of the Land was the Reaſon the Court would not 


decree an Execution of the Leaſes; and for the ſame 
Reaſon ought not, for the over Value of the Money in 


this Caſe; and therefore diſmiſſed the Bill, and ordered 


the 501. to be paid back, but without Coſts. 
Note, The Defendant {wore in his Anſwer, he had 


n Notice of an any Part of theſe Lands being Gopyhold 
at the Time of the Articles; but there was no Proof of 


any Fraud or Endeavours to conceal its being Copyhold 
— the Defendant; but only a general Contract to 
all thoſe Lands, without diſtinguiſhing white! 


_ convey 
Freehold or Copyhold: 


DE 


Termino 5 Mich, 
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In Cows CAnCELLARIR. 


Boa verſus Reeve. dee u 
HE Defendant's Teſtator being ſeiſed of a cons ; A Nut of 


ſiderable Eſtate in Holland, conſiſting in Houſes, felted of 2 
Goods, Merchandizes, Jewels, and other Effects, and ory — 4 
being a Native of that Country, and reſidi ag chere, ſends per u 
for a Notary Publick to make his Wall, pa / to making his 
the Cuſtom of the Country, an Inftrument i is , UP land, how it 
in the Nature of a Will, and executed, whereby the mu > was 
Teſtator gives ſome of the Houſes to the Miniſter of the omar 
Preſbyterian Meeting there, and ethers to the Miniſter of funding the 
the Reformed Church there; and then gives all the Re- d Laus or 
ſidue of his Goods, Chattels, Plate; Jewels, and other un. 
Effects (which are very particularly enumerated) to the 
Defendant, whom he makes his univerſal Heir and Exe. 
cutor, and dies ed of a very conſiderable Perſonal 
Eſtate in England, beſides what he had in Holland. © 

By the Laws of that Country, there is no Diſtindtion 
between Real and Perſonal Eftare, but both are equally 
liable to the Satisfaction of Creditors ; and therefore, 
after the Teſtator's Death, his Creditors in Holland took 
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I 


be convey'd within the Mean A theſe Articles, the 
Words thereof being all proper for Conveyances at Com- 


no Notice of any Part of theſe Lands being Gopyhold 


in ſtrictneſs could not perform his Part of the 77 


ſo convey d, 1 it had been infranchiſed, and the 


n Caſe of Young 
Value of the Lind was the Reaſon the Court would not 


5 Bil; and therefore the Plaintiff ought to be * to 
make che moſt he could of it at Law; that the Plaintiff 


ment, for Part of the Lands being Copyhold, could not 


mon Law only; and this being Copyhold, could not be 


and Clerke was cited, wherein the over 


decree an Execution of the Leaſes; and for the ſame 
Reaſon ought not, for the over Value of the Money in 
this Caſe; and therefore diſmiſſed the Bill, and ordered 
the 501. to be paid back, but without Coſts. 

Note, The Defendant ſwore in his Anſwer, he had 


at the Time of the Articles ; but there was no Proof of 
any Fraud or Endeavours to conceal its being Copyhold 
from the Defendant; but only a general Contract to 
convey all thoſe Lands, without W nt. 
Frechold or Copyhold. 
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' Bowaman verſus Reeve. 1 | Caſe 349. 
HE Defendant's Teſtator being ſeiſed of a cons „ A Nui of 


ſiderable Eſtate in Holland, conſiſting in Houſes, fed _—_ 

Goods, Merchandizes, Jewels, and other Effects, and — — — 
being a Native of that Country, and reſidin ng there, lends nga 
for a Notary Publick to make his Will, 3 a his 
the Cuſtom of the Country, an Inftrument is urn. UP land, how it 
in the Nature of a Will, and executed, whereby the a 
Teſtator gives ſome of the Houſes to the Miniſter of the aw ING, 
Preſbyterian Meeting there, and ethers to the Miniſter of a ſanding the 
the Reformed Church there; and then gives all the Re. h. Lars of 
ſidue of his Goods, Chattels, Plate; Jewels, and other hunt. 
Effects (which are very particularly enumerated) to che 
Defendant, whom he makes his univerſal Heir and E 
cutor, and dies poſſeſſed of a very conſiderable Perſonal 
Eſtate in England, beſides what he had in Holland. + 

By the Laws of that Country, there is no Diſtindtion 
between Real and Perſonal Eſtate, but both are equally 
liable to the Satisfaction of Creditors ; and therefore, 
after the Teſtators Death, his Creditors in Holland to 
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—""Polleſhon FE Houle 10 f pecitically deviſed, as 


— ſaid Houſes. 
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aforeſaid, for the Satisfaction of their Debts; and tho 
there were other conſiderable Effects in Holland; yet the 
reſiding Deviſee and Executor would not intermeddle 
Fa becauſe by the Law of that Country if he 
oes, he maſt take upon him the Payment of all the Teſta- 
107 Debts, whether they Exceed or fall ſhort of his 
Aﬀets ; but he proved the Will here in England, and by 
Virtue thereof, *ofſeſſed himſelf of all the Teſtator's 
Eftate and Effects here; and thereupon, the Plaintiffs, 
who were Deviſees of the Houſes in Holland, brought 
this Bill againſt the Executor and Reſiduary Legatee to 
have a Recompence in Proportion, to the Value of the 


And my Lord Chancellor 3 an Account and $a- 
tisfaction accordingly ; and tho' it was urged, that thoſe 


. -» Houſes by the Law of this Country being liable to the 


Payment of Debts, and therefore the Specifick Deviſees 
- muſt take them liable thereto, and that the Teſtator 


never intended to give them otherwiſe, or to give them 


any other Part of his Eſtate; and that al Alper 
them cum onere; yet he held, that they ſhould have ſuch 
Account and Satisfaction as aforeſaid. 

And my Lord Chancellor further ſaid. that thate was | 
no Difference between a Deviſe of theſe Houſes, and a 
Deviſe of a Horſe, or a Term for Years here ; and that 
in thoſe Caſes, if the Creditors bring an AQion, or take 
out Execution upon a Judgment againſt the Executors, 

and take the Hoſe, or Term for Years in Execution, 
which they may do, - notwithſtanding the Specifick De- 
vile thereof, yet moſt certainly he Executor, or Reſi- 
duary Legatee Leal be obliged in Equity to make them 
aR ; for thay eee 
own Uſe but the Reſidue, after the Debts and Legacies 
paid, and this Re is chargeable with the Debts; 
tho' as to the Creditors, they, muſt take what Part they 
think fit in Satisfaction of their Debts, and the enume- 
rating of Particulars in this Deviſe of the Ræſduum, makes 
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In Curxia CANCELLARIE. 
1 „ 


Caſe 30 Downam & al verſus Matthews & al. 


. E dee, HE Plaintifs were Clothiers, and had mutual 
Dyer, had Dealings with one Biſs, ro whom they ſold and 


vere carried been carried on for ſeveral Years, without Payment of 
on for ſeveral | 


Years, with- Money on either Side; but the Debts on one Side were 
or More on Paid off againſt the Debts on the other Side, Biſs was 
either Side. ];Fewiſe indebted to the Defendants for Cloths, and 


ear, and. other Goods, which he had bought of them, and on 
others bySpe- ating Accounts between Biſs and the Defendants, he 
amine appeared to be indebted to them in the Sum of 300 /. 


Creditors and upwards, for which he made them a Mortgage, and 


ke out Ad- þ . . 
miniſtrarion becoming after indebted to them in 200 J. and upwards, 


ro um, Las, he did for ſecuring of that Money enter into a Bond, 
d 


Equiry will and confeſſed a Judgment to them. Biſs died Inteſtate, 
enjoin the 0 ; | | 

Action, and and indebted likewiſe to ſeveral other Perſons by Bonds 
counts and and other Specialties: The Defendants took out Admini- 
char 4. hall ſtration as principal Creditors, and finding ſeveral Sums 
by Wzy of as due and owing from the Plaintiffs, demanded Payment 
what wasdue thereof: The Plaintiffs on the other Hand had ſeveral 
to him from 2 3 J Oe; 6 gums 


I e .. 
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and offeref to abcount” with the "pay 
what ſhould be dus os "he Mt thatect'; but ” 
lifted to retaiti what was owing them towards | Fus 
of what was 'owing from them to the Inteſtate, 4 23 
had always done in his Life Time; upon this the Defen- 
dants being both Adminiſtrators and Creditors by ſpe- 
 cialty, as aforeſaid, thought thernſelves intitled to à Pre- 
ference in Payment before the Plaintiffs, 'who were at 
moſt but Creditors by Simple Contract; and thereupon 
the Defendants'refuſed -to' diſcount what was due to the 
Plaintiffs froin the Inteſtate, out of what was due from 
the Plaintiffs, to the Inteſtate ; bur inſtead thereof brought 
Actions at Law againſt the Plaintifs for the pry, 
owing by them to the Tnteſtate : And to be relieved again 

theſe Aclions, and that they may be allowed to flop 
their oun Debts out of what was owing by them to the 
Inteſtate, the Plaintiffs brought this Bill; and the only 
Queſtion was, Whether the Defendanrs ſhould be obliged 
to enter into the Account.” k $4 

It Was argued by cht Detendabe, that m ought not, 
that they were not 2 Adminiſtrators, but alfo Credi- 

tors, and Creditors' too by Specialty; and therefore had 4 
right to recover and retain towards Payment of _ 
own Debts,” preferable to the Plaintiffs, who were o. nly 
Creditors by Simple Contract; that this was a legal Ad- 
vantage they were intitled unto,” and that a Cie of 
Equity ought not to take it from them; however hard 


aey due, and owing them from the Kreft gh 


this might ſeem as againſt the Plaintiff; yet the bh A Com or 
Hardſhip of it' could be no Ground for Relicf i in a Court — pany 
of Equ ay that before the late Statute it was the ſame Credior of a 


legal Advan- 


in the Caſe of Bankrupts, 


that the Debtors to the Bank- ug rage bo Fa- 


vous 


rupt ſhould be obliged to pay whatſoever they were Il ther. 


debted to him, without the Liberty of retaining what he 
was indebted to them; and tho this is now alter d, yet 
the preſent Caſe teme 88 t Law, and the Defends 
ought not to be depribed of, it by a'Court of Equity; 
and har eo de this would be ts iter and alter the 


_—_— + 2 ncellor. i, 15 tho; generally flop. 
. ſome Caſes 
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A ior To” meP ER 3 Hort 


page was no * ng ts there were 
where this coul ee Nan ee 
his Rent for Money owing to or a Bond toward 
Satisfaction of a Simple Contract Bebez yet in Caſes of 
this Nature, where it appeared, that the mutual dealing 
between the Inteſtate and the Plaintiffs, were carried on 
for ſeveral Years. in this Manner, without Payment of 
any Money on either Side, it was a ſtrong, preſumptive 
Argument of an Agreement. to this Purpoſe, and that 
without ſuch Liberty of retaining againſt each other, 
they would not have continued on their Dealings; but 
if it had been inſiſted upon by either Party; * 
other ſhould e 10 bet o his Debt out of 
what was owing by him to the other, as they could, that 
this would have ſoon broke off all Dealings between them; 
that this was the conſtant Uſe among Merchants and 
Traders, and the only Reaſon which induced them to 
take ſuch Goods as they wanted of one, rather than ano- 
ther, was, that ſuch other Perſon in his Way ſhould 
take of them the Goods he wanted, and. to ſet off one 
againſt the other; that the Statute of Bankrupts which 
directed Accent to be taken in ſuch Manner, did 
it becauſe it was reaſonable to have been ſo before, r 
elſe you muſt ſuppoſe, that the Parliament made an un- 
reaſonable Law; that if there was but the leaſt Handle 
for directing {ſuch an Account, it ought to be done, as 
if eren in Caſe of à Bond, the Intereſt had not been 
paid, dur caſt up and allowed in Goods, that thiy would 
intitle them to. retain the whole againſt each, 8s 
Account ſhould. come. out, that the Repreſentatives 
each Party would be in no better Condition chan 
Parties themſelves would have been, in Caſe 
been living, and no Pretence could have been to et t 
one go on r t allowing 
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April 14. 


NE Riger Ney being Tad af the Bunt in ee 
| 0 Queſtion, which was about 160 J. per Aun. in the the Frm 
Weſt of England, in 1651, makes a Settlement thereof neu 
on his Marriage, to two Truſtees, and their Heirs, R 
the Uſe of himſelf for Life, Remainder to Truſtees wales and 
during his Life to ſu 
— to his Wife for Life for her Jointure, Remainder e 
to the firſt and other Sons of that Marriage in Tail for Daugt- 
Male, Remainder to two other Truſtees for the Term of these LA 


120 Years, Remainder to his own right Heirs, | Fer 
ted for raj- 


ung it; and the Words of the Power are, that the Truſtees hall raifs.it cut of the Benn Is 


Profits of the Lands 


as well by leaſing or demiſing of the ſame for 21 Years, or three — 


yet may the Truſtees, if „ by Way of Anticipation, Mortgage the Lands, or raiſe” 


* 4 K * 
1 
N * * 
7 8 | The | 
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pport Contingent Remainders, Re- 8 
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Treft, chat if chere 


. Hugh F 
about three Years, to have the ſame paid; 


of 120 Tears to the now Plaintiff, in Conſideration of 
1500 L. by him lent and adranced | to the Huſband, 


Ie Tem of I e 5 ns FER 
Ta 1 


be no Illue Male of f 


Marriage, Anck one or more” Daughters, then that the 


Truſtees, by and out of the Rents, Iſſues and Probexts of 
the ſaid Premiſſes, as well by leaſing, or by * the 
fame for 21 Vears, or three Lives, or for 

Number of Years determinable on three Lives, | not ex- 
Ne 120 Years, to _ and pay ou the Portions my 


without hho any 2 
without any Proud fer detbæn 
Payment of the Money. MY oth 
The Marriage took Eifer. | the Wife lied "4 

Fo: after without Iſſue Male, leaving only one Daugh- 

Roger Pomfrey lived until 1718; but in 1706 he 
14. a voluntary Settlement of the Eflurs in Queſtion, 
to the Uſe of Himel for Life, Remainder to Hugh 
Pomfrey his Nephew for Life, Remainder to Truſtecs 

the Life of his Nephew, to preferve Contingent 
Remainders, with Remainder to the firſt and other Sons 


of the ſaid Nephew in Tail Male ſucceffively, Remainder 


'to the Defendant John Gilbert, for Life, with Remainder 
to Truftees during his Life, to rt Contingent Re- 
maindem, with 2 to his firſt and other Sons in 
Tell. Male, with ſeveral Remainders over.. ; 

Soon after the Neath of Roger Pomfrey, Joy his only 
\ Dovehrer (the Truſtees for the Term of 120 Years, 
being both dead) took out Letters of Adminiſtration to 
tho ſurviving Truſtee, and then married, and her Hub- 
band having 12 ſor her Portion, they applied to 
who had been in Poſſeſſion of the Eſtate 
but he, not 

being able to pay the ſame, joined .with her and her 
1 in 2 Mortgage of the Remamder of the Term 


3 8 
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N Core, from. Tr mY | 
e 
It 4 the 0, 

*. M0 of the 1500 L from Mg 0 

firſt to Foan herſelf, and afterwards to the Plaintiff 
from the Time" of the” Mortgage, , which was in 171 2, 
to his Death,” havit 
Eſtate during his Lie, and having made him, and one 
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of the Defendanrs his Executors; and on” the Death of 


Hugh Pomfrey without Iſſue, the Defendant Gilbert, as 
nett in 


Queſtion; and the Repreſentatives of © Hugh,” not baving 


Aſſets to pay the 1 500 E The Hafntiff now brought 
this Bill againft the Kepreſenratives of Hugh, for a.Diſ® 
covery of Aﬀets, and apainft the Defendant Gilbert, chat 


he might redeem or be forecloſed. 

al Fos the Plaintiff it was inſiſted, that 1 Was an 
Honeſt Creditor, and having tent his Money, bis Aps 
plication to this Court was proper; that tho* the Clauſe 


which impowers the Truftees to raiſt the Portions ſeems | 


imperteR, yet it appears, that the Truſtees might mort- 
gage the Preriics . that ' plainly there are ſome 
Words wanting, for after a DireQtion to, raiſe the 1500 f 
out of the Rents, Iſſues, and Profits, it follows, as well 


by demifing, leafipg, &. and there is nothing after it 


to anſwer, as by 1 other Way, or at leaſt this ought to 
be ſuppoled in this Manner, viz, our of the Rents, Ines, 


and Profits as well (as) by demifing, leafing, 8c. and 


that ſome other Parts of the Deed ſeemed to explain it 
in this Senſe, and that the Truſtees, or the Repreſen- 

tatives of the Survivor of them (which was Joan her- 
ſelf) had good Power to Mortgage the Term for raiſing 
the Money, as it had been frequently ſettled in this 
Court, that where a Sum of 5 8 was to be raiſed 
out of the Rents, Iſſues, and Profits of an Eſtate; that 
if the ordinary nua Profits would not do it, that 
they might mortgage or ſell the Term itſelf; and this 


plainly 


wi he oak „ | 


received the whole Profits of the 


temainder for Life, entreck on the Eftete in 


Mc heed 
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till it could have been raiſed out of the annual 
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Profits. 


Abs. 


af . o 


* 


in ſome Caſes, and to anſwer ſome particular Purpoſes; 
that they ſhould likewiſe comprehend the Profits of 
the Term, by Way of Anticipation, as. the Land and 
the Profits | 2: {ame Thing, and this 
he thought, which at firſt was introduced to ſerve a 
particular Purpoſe on ſome particular Circumſtances, 


came by Degrees to be extended to a kind of a gene- 


ral Rule; but this he ſaid, was only where a particular 
Time was appointed for the raiſing and paying of the 
Money; and it appeared plainly, that the ordinary an- 
nual Profits of the Rar would not be ſufficient to 


raiſe it within the Time, there they had been allowed 


to raiſe it by Way of Anticipation of the Profits by 
Way of Mortgage; but in this Caſe there was no parti- 
cular Time appointed for the miſing of this 1500 /. 
and therefore no Occaſion to anticipate the Profits of this 
Term for that Purpoſe. ben e, fee 548 
_ He further obſerved, that here was no Power to 
raiſe the 15001. by way of Anticipation of the Profi s 


for more than 21 Years, or three Lives, or any Number 


of . Years determinable upon three Lives, and not for 
the whole 120 Years for the Limitation of demiſing; 


| leaſing. for thoſe Terms would be idle, and. to no Pur- 


pole, if they were at Liberty on the firſt Words, out of 
the Rents, Iſſues, and Profits, to have mortgaged or 


ſold 


Caſe. of a n who uffn 1 > Motrin 


r to 
continue in Poſſeſſion, and Receipt of the Rents and 
Profits, that this does not Prejudice bis Title, but that 
he may at any Time after, whenever he thinks fit, bring 
his Bill to | forecloſe, and the Rents received by the 
Mortgagor in the mean Time, ſhall not go in Part of 
Satisfaction, even. tho? there were other Ircuthbrances' 
behind it. | 
And terelags my Libd un of Opinion, and diced; 
in this Caſe, that the Money being to be raiſed our-of 
the annual Profits as they aroſe; that the Receipt' of 
Hugh Pomfrey, the Tenant for Life, was the — of: 
herſelf, as to thaſe in Remainder z and the Plaintiff 
ſtanding in the Place of Foay, who by taking out Admi- 
niſtration to the ſurviving Truſtee, had the legal Eſtate 
of this Term, and was 40 ceſtui que Truſt of it; and 
the Plaintiff by taking an Aſſignment of the Term ſtands 
in her Place, as to the Remainder Man, and conſequently 
the Profits which were received during his Life, ſhall 
: L. of the 1500 l. and what ſhall' 
appear to have been unraiſed during his Life, to be 
ed on the Remainder, tho as againſt the Repreſen- 
ratives of Hugh, by Reaſon of this Covenant for Pay- 
ment of the Money, the Plaintiffs muſt have an Ac- 
count, and his Aſſets, as far as they will extend, to be 
applied towards Satis faction; and as to che Profits re- 
ceived by Hugh, before his joi 


ning in this Mortgage, 
his Aſſets, by Reaſon of this Covenant which makes ir 


a Debt by Specialty, to be liable to make the Defendant 
Satisfaction hkewile, as to thoſe Profits, otherwiſe my 
Lord was of Opinion, that they ſhould have been ap- 
plicable to recompence the Defendant 'with what his 
Eflace was ' chargeable with, more by reaſon of Hugh's 

7H — _ applying 


"Mia "Pack. 1722 


ul e 


' Mortgage 
was ſtill * out of the Profits, ..tho 


Life, with- Remainder over, that each Eſtate ſhould only. 
bear its own Burthen, and not the whole Profits. be ap- 


"ang ho Fae bom, Ui as DI. 


Contract; but the: eee — che Plaintiff 


r * 


cipgtion of them; and that where Lands were charg 
with Debts or Legacies, and then deviſed to one : 


plicd as they aroſe, (which would: defeat the particular 
Eſtate; and till ſuch, Mortgage or Sale, it was ſufficient 
for the Tenant for Life to — — the Intereſt, but 
not in the principal Caſe, where from the Nature of it 


the 1500 l, was to be raiſed out of the Profits, as they 


are; and the Tenant for Life ſhould not be at Liberty 


Caſe 252. 
Loed Chanel T* un Sie f bannt 800 l third 22 


lor on De- 


murrers. 


to throw the hole Burthen upon thoſe. in Remainder ; 
but decreed likewiſe, | that * might have been by. 


letting of Leaſes, according to the Power, by Way of. 
Fine, 3 d his Eſtate chargeable with 
this Money, and ſo had taken the Benefit of making lach 


Leaſes, that they ſhould be accounted. for by the Re. 
nn. e 


Beech verſus Crull. © 


of the Defendant, at 205 per Cent. Premium, 


for which he paid in ready Money 1525 L and the De- 


fendant at the ſame Time ave the Plaintiff a Bond to 
deliver him 400 J. in the third ion, When 
the Receipts ſhould be delivered out of the ame by the 


Company; and no Receipts being delivered out, this 
. wage 1 to have the Money refunded, the Plain- 


Defendant 


\ 


co by Way wy Anti. 


OP PAS © mr = mw ca. 


Was 
* offering to deliver up the Bondz the 


| LINE A nu — 8 IT Pans Bill 7 F | 
pau, and 15 way of Anſwer e 5 * 555 
5 the Stock given by the Com 


eee 
Ink Youu tf Menon, 0 Babes was 
28 rd chanel Sp the Platte, guity wa, | 
was, now, to pay but 209 per Cent. r, this Sub-, 
buen and 2 that be had not che Rece 
1900 45 Jer Cont. and ſaid, there was no Colour 


World to N 140 his. Money; but he mu 
back the Stock gi Company in Lien of it, as 


he agreed to dend in in the Seller's Place, and would have 
been glad to do ſo, if it had proved an advantageous | 
Birkin ſo muſt he too now, that it comes out to be 
otherwiſe; but ſaid, that the Plaintiff might proceed at 
Law, if be thoughe fit, upon ks Dory: and make the 
beſt of it there. 


Dawes OY Ferrars.. i hw: me 
Man by his Will deviſes his Eſtate to his Wife for One deviſes 
Life, Remainder to the Defendant; who Was his wi Lif, K Res - 

Orandaughter, and Heir-at Law for Life, Reinai mainder to 
his own Heirs Males, and the Plaintiff and Heir Male . 
brought this Bill againſt the Defendant, for an Injuncs ZL l fo 
tion to ſtay Waſte ; the Defendant demurred, for that ade ws = 
the Plaintiff had no Title, being only Male, but not tary ore 
Heir, the Defendant herſelf being the Teſtator's Heir; f dib: 1 
and therefore the Plaintiff could not take by Purchaſe, Heir Male, | 
according to Co. Lit. 19, and ſeveral other Books; and jy Views of 
this differs from Brown and Barkham's Cale in this Court, fn uh ah 6 
for there the Limitation was to the Heirs Male of == 

2 ſo was qua ;f, an Eſtate Tail in the Grand- bugs 
father; b „ hich none can 12's © 


ple, 
take, ito IF ROT TO Fane of # the Deſen 


jption in him. 
Lord 


41 * * i ies 


4 
** 3 . 


nere. e of Ge 4, 
+ &. 


Ws - © T, ermins n aſcha,” 1722. i . e 


1 


Tat Chancellor Tad, this had been ſettled in all the 
Oourts of Weſtminſter-Hall 3 and therefore it was dange- 
rous now to ſhake it, tho he thought Shelhy's Caſe not 
agreeable to Reaſon, - and Ander | 
Caſe Hays, the Judges gave no Reaſon at all for their 
Opinions, tho Lord Coke had made fo 

Arguments; but however weak it was at frſt, the 
Faw has been taken accordingly ever ſince; and it is 
dangerous to remove ancient Land Marks ; and faid, it 
was no Matter what the Law was, ſo it be known, and 
ſaid, why don't you bring your Action of Waſte, and 
aſcertain the Wi at Law, ſo the Demurrer was allowed, 


2 


4 5 J 4 A 4 ! o 0 1 
* 
5 7 ; a 7 * 
1 * 
© # * f \ F x * 
* 
- * F 2 
: + . . 7 F 
— 
. * 
-. — * 
1 * Pg * 
- 
. \ , : . 
. 
- 4 5 
pe t * 4 0 
p ; 
2 * X 3 4 1 — 1 9 3 
0 = 
4 = 
1 * 
: * 
- 1 5 
1 y 0 F< 
* ® Ls 
* 
= * - 4 * 
: k % 4 
: ® 
E = 
bs * ' * N 
2 % 2 8 ** 3 n 1 * Pe ** n *** ah * 4 — 
B — — — — . — — — 
% 
* * * * 7 
. - * * 
* 
* 0 * N : 
- 
* * 
” 
» 
* 
Ly * * 4+ 
7 q 
. 
of * 
* 
Fi ” 5 a on 
a * 
: % 
＋ - 4 
* 
* 
4 : - * 
- 
7 * 
* 4 * 1 * 1 
, > 
. * 
» * * 
a / 
: 
. 
4 4 
4 S * « 
. 4 — 
5 * t 5 
4 ar * 
£ N 
- 4 ? 
* 
— : 4 "FA -- 44 * 4 we 0 
| [ 
* 0 * g , 
F Þ 
* b 
$ P - 1 1 7 F . 
- : — - 
5 * 
>» 
* * a 
£ 4 
| : 
* 
» , 
* 
9 * 
? 
* 
4 — 
£ * 0 2 5 
2 RN 
l 


2 10. | 


+ 
. 


* 1 1 
f 
* 
* 9 
8 
* 1 


[2 


N the Marriag ge he” the Defendant's VETS "the Gat 1 
Eſtate 1 in Quettion was ſettled on. the Father fot nr 3 


der to the firſt and other Sons of the Mars wik 
riage ſucceſſiyely in Tail Male, with other Remainders ge er | 
over, the Defendant. was eldeſt Yon of that Mare == F N 
riage, and there were ſeven. or eigbt > 
after the Birth of all thoſe Children, 
Mother having Occaſion for about 300 J. make a Mort- 222 
gage of this te which was done, by way of Leaſe in bs Tall Mak 
and Releaſe, and Fine, come ceo, &c. this Mortg N 
Money, by the Addition of other Moneys lent, and In — 
tereſt from Time to Time increaſed, ill at laſt it came 
to co and then. it was aſſigned to the Plaintiff; 
and another Leaſe and. Releaſe, and Fine were leryd g 
and executed b by the Huſband and Wife, for 
good of this Albenment ; the Huſband di 
Bill, 25 brought againſt the Widow and Mb 
that, the might redeem, or be forecloſed 
e n ch the Value the Eſtate, 
relieved againſt the n 


Life, Remai 


# 


w 


—D; Term. 8. T1 Th 1722. _: 2 


Nene the Marriage Settlement of his F 1 daa, Mo 
ther, whereby they were but Tenants for Life, and i in- 


ſiſted on the Forfeiture. 
My Lord Chancellor allowed the Plex, and fail this 


was a Contrivance to the Settlement, and diſin- 
. begitythe Sod, and aid; he had declared hin Opinion be- 
fore, in Cifs o chin Nature? that chert tonld” be no 
Relief, particularly in the Caſe of Sir Harry Peachy and 

Duke of þ #0 ſo the Plaintiff loft her whole * 


9 
Caſe 355. nym 15. mw 


— 18 Was 9 0 Bill brought by the preſent Tan 
ang ap . and of the Temple- Mills Braſs Works, 
bring don in Behalf of themſelves, and all others Proprietors and 
chem to an Partners in the firlt Undertaking) except the Defendants, 
Account, *- Who were the late, Treaſurers and Managers, being about 
ing al the z in Number, and was to call them to an A for 


2 nes, of ſeverah Miſipplications, Mifchanagements, and Abel. 

e ments of the Copartnerfhip iti tlie late South-S24 Times, 

to the Value of 50, 000 l. ard upwards, the Copartner- 
=  thip © conſiſted, originally but af 


18 Shares; but thoſe 


85 18 Shares in the Tear ! were Fit and divided 
he 4 into 800. 22608 

. The Defendants demyirred, 26 that all the reſt of the 
-Prophocts were not made Parties, and fo every one one 
bad the ſame Ri to call them to an Account, and 
then they might be harraſſed and perplexed with mul. 
\ riplicity "Suits ; but the Demurrer was difallowed. 
1 Becaufe it was in Behalf of themſelves and al 
others the Proprietors, of the Care Undertaking, ' except 


the Defendants, and 0 all all the reſt Were in Effect 
Parties. ä 
h, Becauſe it Would bs dnt dl, tbl Gn 
all Parties By Name, and chere would be continual A. 
— Death, * otherwiſe, and. no coming. at 


Taffice, if — 8 


ann. 


Bl 1 COR Caſe 356. | 


"HIS wid ann e of . 
2 - Rolls had taken Time to conſider, and Be Joly . the Civil and 
ment, in Relation to the Diſtribution of an Inteſtate s ;: 8 


Eſtate, and he ſaid, - rhe Rule to be obſerved. in theſe SPREE 
Caſes, Was to be taker from the Civil Law, and not 22 
from tlie Common Law, between which there was A be the Rule 
wide Differetice in the Computation of the Degrees of Huge 
Proximity; for the Canon Law, prohibiting Marriage be- 72 
tween Relariotus, till after the fourth Degree, that th CTY 
might exclude as many as poſſible from the 86 AF 
Marriage within thoſe Degrees, without a Diſpenſation, 
reckon all in the direct aſcending or deſcending Line, 
and thoſe in the: collateral} Line cbrreſponding with 
them to be but one Degree; as for Inſtance, 83 yt. 
Mother, Uncle 6r Aunt make but one gs $810 0. ny 
Grandfathck of” Grandrtidthet, Gteat Uncle, or, Gree 1s) 
Aunt take but two Degrees; hut by the Girl | the FO = 
Father or Mother morn "Degree, the Grandtather or = 
rede tu Deptecs, and che Uncle ar 25 
| 82 10 1 the Grandfather” or. GT 1 
Diffribbtion' of an Ititeſtate's Eſtate, ſhall bs 39 coi 
— before Fr e Unde gr Aurit, as being, nearer ß 
Kin, within the Rules 'of "Com putation, or the Law of pk by Fig 
Proximity b the Civil 2 4 m1 ſo it was decreed by " ad 1 
my Lord Chancellor Cowper, in the Caſe of Duppaz 
for the Grandmother a mee the Uncle or Aunt ; bur it an 
you go one 251 and reckon to the Great 
Gratidfather or fandcbother, they abe in equal Degree 
with the Uncle or Aunt, as they are in the third Degree 
in direct Lines With the Uncle or. Aunt, who are in 
che chird Degree in the Collateral Line ; ; for. you muſt 


8 : 4 6 
* wy — 

„ e k 
— _ yp » : * 


rechon thro the Graijdfacher or Grandn oye 
to the Uncle of c and then they are e 
8 of "Rettiove from the = Kc | 


; =) 8 


"I . = 7 Tr F Fe 1 — — 


"hw e Line, 28 the Great Grandlather or "rene | 


Grandmother are in the direct aſcending Line, and 
conſequently being i in equal Degree of Kindred, by the 
Rules of Computation of the Civil Law, are 


intitle! to the diſtributive Shares with the W 1 


Aunt. 


lar Inſtances mentioned in the Statute, is to be go- 
verned and conſtrued by the Rules of the Civil Law; 
and his Honour cited the Caſe of Carter and (awe 
at the End of Raym. Rep. and ſeveral Books of the Civil 
Law, where this Manner of computing wo. Ls 1s 
a taken Notice of and cp 2 


1 
„ 


©, 


1 | » Kemps verſus K elf 14 0 

Foly 1 

8 uE Defendant's Teſlator was a 6 "of 
Freeman of "London, and had ſeveral Children, the Plaintiff 


| Have aner one of by Daughters without his Conſent; 
— b but ſome Time after the Marriage, the Father agreed to 
joins with Zire the Plaintiff 100 l. provided he would | Releaſe 
Rela ro Whatever cuſtomary Share he might be be intitled to of 
in Contes, the Father's Perſonal Eſtate after his Deat ; and it was 
_ tion of = proved in the Cauſe, the Father Tad he et not 


100 J. of all 


their Right leave the Plaintiff the leſs for it, and that it was what 
nat Elte; he himſelf had done upon his own Marriage; accor- 


B dingly the Defendant and his Wife acknowledged the i 


| Hall var Receipt of this 100 J. and the Huſband's Covenant, that 

| Cuttomary he does and will accept it in full of whatever  cuſto- 

var mary Share he may be intitled to in a of his Wife 
out of the Father's Perſonal Eſtate. 

"The Father after made his Will, . 2 . having only 

00 Daughters, the Plaintiff, * one other matried to 

the Defendant; be deviſes 400 1. to the Deſendants, to 

be put dut at Intereſt 5K the Benefit of the Plaintiff's 

Wife, for Life, and N | 


Abd he fail, 
penned” by a Civilian, and except in ſome few particu - 


h gives this * 


ä Ga TO TI F 
ä wa oomputed that the Tir 
Orplia har would Vw OOTY do 400 U or 

qr2. 89. en oft geh yd nat hos; gar 
And this Bill was Stora eds wit ee 
of the Teftaror' Perſonal Eſtate, amt to: be! let into 
cheir-8fiare: of the Orphanage Part) notwithſtanding the 
ſaid Releaſe ee! os” For the Plaintiffs if it was 
inſiſtedꝗ chab thema w a grent deal of Difference bes 
tween this Cate,? and a Woman's contracting before her 

1 with a:Freemad, ut to hey cue Share 
Was at L „ Whether: ſhe” would marry or 
not; and therefore; whatever Contract ſhe niade before 
Marriatze to exclude Thbilelf of any Part of- his Pers 
ſonal Eſtate, ought rto'1be- binding” and” vhs Ala G 
looked upon 4. 4 Compounding tor Her *Cuſlomary 
Share; — 4 Child was a Child, whether ſhe 3 
or not, that it Was not u Matter of her on Dhoics} 
and therefore; an ddt of this Kind wus to be looked 
upon u proceeding from the Awe und Influence of @ 
Parent, and ought to be no farther binding xhan it 

juſt; and if it were otherwiſe, ſhe might Tor '100 J. 
Sum, be excluded from e Times us 
w or perhaps a great deal morg VET 

1 Thir this wh in the Nane uf % lene oof luithall 
af what the Father would die Worth, which 
jy not then be known, or he might” ly out is 
whole Perſonal Eſtate in Land, and then there would 
be nothing for the Cuſtom to operate upon j and there- 
fore this Releaſe of a Poſſibility in the 'Cuſe of 2 
Child to its Parent, ought not to be' condulive;] 'eſpes 
P. ſhe was under Coverture, and the Huſband 
in regard. wo n _ IP ſaws * and 

See, 7-1 7 84810 1% 203 Det. een 
But Ami y 
cellor was clear of 
Pretence in the World 


being executed * by the Huſband and Wi thers 


4 


/ | (65 


. 
— Me Wy 
. 
* 


wv. 
— 7 
** n 

* 

. i * 


De: Tarn, & Tri rin. 72 


— — 


-- 28 
- 596. 


1 was. nothing: under che Father's Hand, hereby 
this Praxiſion for them appeared in Wri- 


Share; that if they 


the 


certainty 
ting, and chen by the Cuſtom they were expreſſy barred 
to F008 Demand of mote./ b Ft; 12 21013 bag | 


That if the Plaintiffs, |-wh6:;care1 the very Petſons, 


'who gave this Releaſe ſhould; be 
would be a direct Fraud on the Fatlier, for he was 


let into it afide; it 


not obliged} to gite them a Groatgi and when be 
becomes ſo far reconciled, as to give them this 1001. 
upon conſenting to give this Releaſe, and the Huſband 
covenants to accept it in full of his Wife's cuflomary 
ſhould now be admitted to ſet all 
this aſide, it would be a direct Fraud on the Father, 
who if it had not been for this Releaſe, might have 


laid out his Perſenal Eſtate in the . of Land, 


and thereby have prevented entirely the Plaintiffs from 


the leaſt Pretence of any ſurther Share; and that, 


perhaps, the Reaſon of his not doing of it might be 


in — — of the Plaintiffs. n barred from de- 


manding any more. 
That chis Title Tattle of wk . chin: leſs 


was of no. Conſequence, when he was not 8 9 77 to 


have given them any Thing. 


And he ſaid, this Cuſtom of 4 2 Bey af; Ane 
was the Remains af the old Common Law, that a 


Man could not give away any Part of his Eſtate with- 


out the Conſent of his Children, and is ſo taken 


Notice of in Bracton; but it being found extreamly 


inconvenient and hard, it was by the tacit Conſent of 


the whole Nation 6 
for what Law has been ever made to repeal it; but 
in the City of London, where the Mayor and Alder- 
men had the Care of Orphans, they by that ſole Au- 


thority and Power have preſerved this Part of the Com. 


mon Law in London, which is N 20 toi 
as wm elſe. if | 
3; 3 


abrogated. and grown into Diſuſe, 


1 


In Gua Cancellaria. 5097 
And be ſaid, this differed from the Caſe of Fredetick 

and Frederick; where the Father had expreſly cove» 

nanted to make himſelf a. Freeman of London, which 
was intended, to let in the Children of that Matriage 

inte the cuſtamary Share, as, a Proviſion for them; 
and he, tho; frequently applied to for that Purpoſe; 

refuſed to do it, which turned the Fraud on his Side; 
and, ſo the Bill was diſmiſſed, ſave only, that the De- 


i 


of the 400 Ii during the, Plaintifls Wife's Life. 
Aen.. om 
| . | | | Fe In Court Ld 

NE ſeiſed of an Eſtate of 600 J. per Ann. 8 
viſed 300 l. per Ann. of it to an Infant, whoſe an Efe of 


Father was his Heir at Law; and the other 3001. per de 0. 


Ann. he deviſed to the Father, for his Care and Pains u mt 


in looking after the Son's Eſtate, till he ſhould come to ved Father 
the Age of 21 Years; the Father died, leaving his Son at Lav, and 
an Infant of fix Years of Age; but by his Will de- — 
viſed this 300 J. per Ann. to the Defendant his Wife, ats ro 
and deſired her to ſave what ſhe could out of it 28 A his Care in 
Portion for his Daughter, and appointed her Guardian we $95: F. 
of his Son; and the only Ion was, Whether the nat unt 
Wife was to have the 300 J. a Year, till the Son came tothe Age of 


to the Age of 21 Years, or whether this was ſuch a —— 
Perſonal Truſt in the Father, as died with him. Faser Age, 
ha 


; . | | * 
Will deviſed this 3007. to his Wife, and deſired her to five what ee ee 
for his Daughter, and appointed her Guardian of his Son, this 300 J. per Ann. does not determine 


dry the Father's Death; bur the Wife thall have it ul the Son arrives to the Age of 27. 


Lord Chancellor was clear of Opinion, that the Father 
being Guardian by Nature, would have been bound to 
have taken Care of his Son, and of his Eſtate, tho he 
had not been ſo appointed; and that he being fo 
appointed, was the only Perſon that could extend his 
Care as a Guardian after his own Death; that he had 


by Law a Power to appoint a Guardian over his —_— 


De Term. &. Trin 1792. 


— or —— WY: WW 4 or 


—G——— 


- 


ga » ———— * —— ——— 
8 


and tho he was now dead, yet he dul by the Guardian 
which he had appointed, took' Care of his and 
therefore, this 3 00 J. per Ann. being given him, 4 

Son ſhould” attain the Age of 21 Teure, did * — 
mine by his Death, but was am abſolute Intereſt in him 
fot that Time, which he might diſpoſe of as he cho 
ft; and chat it could not determine neither, by 
Wiſes Death, unleſs in Caſe of any | Determination 
thereof, for want of Cate of the Son, or of his Eſtate, 
which when chat happened to be the aſe, the Son 
might complain. 
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or THE 


Pine Ja Matte ers 


' Contained! in the foregoing | 


FF the Attorney-General of the 
| Dutchy Court exhibits an Infor- 
mation in Behalf of Part Owner 
of Coal-Mines, the Relator's 
Death abates the Suit Pa 
After a Decree to account, and 3 
ment of the Suit b ** Defen- 
dant's Death, his Repreſentative 
may 1 revve 197 


Account and Diſcount. 


Where on a Bill to call « Truſtes to 
him, and ſue A. at TY 


account he by Anſwer ſubmits rea- 
= to it, tho found in Debt, ſhall 
y Intereſt for the Ballance 16 
che Time of the Account li- 


17 Z i 8 5 


A Receiver to the Guardian of an In- 


A. a Cl 


ſeveral Years without Pay 


1 * i Wo i 
he controverts the Account, there owl 
found in Arrear ſhall pa 

Coſt Logon 254 


and 


fant who has his Account allowed 
him by the Guardian, ſhall not = 
obliged to account over again to the 
othier, and B. a Dyer 7 
mutual dealing in the Way of their 


Infant when he comes of Age 
Trade, which were cargigd un foe | 


will enjoin the Action, 
24 and that 4. ſhall 


1 
2 


— 


A 


— norte - —̃kͤ — 15 
TABLE of the principal Matters. 


allowed by Way of Diſcount what 
was due to him from B. Page 580 


Adminiſtratoz. Vide Executoꝛs 


Agreements. 


Equity won't relieve againſt the Terms 


and Aﬀets. of an Agreement, tho' it may ſeem 
F ; 1 bs in Nature of a Penalty Page 102 
haves, 3 Be - IA Court of Equity won't decree a 


| Decree againſt a Mortgagee in Poſſeſ- 
fion to redeem; but before the Ac- 
count taken, a Church becoming 
| void, Mort 0 Fer oe on 
Petiti -qoder ed ri e his Pre- 
a 2 Nd iv 3754 22 71 


A. mortgages a Manor, to which an 


Advowſon was appendant in Fee, to 
B. and then 4A, preſents 9 by aye 
mony ; and C. being for that Rea- 
| ſon refuſed by the Biſhop, A. pre- 


ſents P. who is admitted, ec. but 


after reſigns, and is again preſented 
by 4. N — B. the Relator having 
got an Aſſignment of the _ 
Title for the Symony, brings his 
uarę impedir, and a Bill in this 
SChSurt, that the Mortgage may not 
de ſet up nor given in videnee a- 
gainſt him at Law, and decreed ac- 


© cordingly . 
A Peereſs ordered to produce Deeds 


of 


confefled in her Anfwer on Honour | 


only, not on Oath 92 
When a Bill 2 N for a — 
VDiſcovery not necefla 
for the Plaintif to annex the ofual 
Affidavit, that he has them not in 

his Cuſtod z 536 


| 


| 


— 


þ 


214 


where they appear to be unreaſon- 
able, or founded on Fraud 538 
A. articles with B. for the Purchaſe of 
an Eſtate of 180 J. per Ann. for 
which he was to give 35 Kears Pur- 
(ca and pr 0h rv bu 
2 ting tat 30 pe Au. of the 
Lands were Copyhold, refuſed to 
go on, on a Bill by B. Equity won't 


deqree a ſpecifick Execution of this 


Agreement, being unequitable; but 


will order the 501. to be paid back 
A "© 18 

| £ 1 %, F | | 
Qoluntary Agzeements, Vide Fraud 
and Debts, Creditoꝛ and Debtoꝛ. 


A. makes a voluntary Settlement on 
B. who after agrees to deliver it 
up without Conſideration; this A. 


greement ſhall bind in Equity, for 

a volu | | may be 

farrender'd vohuntarity 69 
A Hyſband who had no Provi- 


fion for his Wife, agrees that her 
Fortune, which was in Truſtees 
Hands, ſhould be laid out in a Pur- 
chaſe of Lands; this Agreement, 
tho? after Marriage, not to be con- 
ſidered as voluntary, ſo as to be ſet 
aſide in Favour of a Creditor of the 
Huſband Fo 22 


ET 


. p 1 
Agzeementg 
* o 
* 


2 
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E — ehe Seatute of 
_ Frauds and Perjuries. 
Me 
 Seallin not nete to bring an A- 
; . . out ry Statute of 
Frands ls "Pape 16 
if on''a Bill brought to have Execu- 
tion of à Parol Agreement, the 
J Defendant by Anſwer confeſſes the 
Agreement, without inſiſting on 
the Statute of Frauds, &. the 


Court will decree an Execution, | 
ö becauſe no Danger of Perjury, os 5 


the Wen 1 


On a Marriage Treaty, 
| Huſband and Lady's Father 
went to 4 Counſellor's Chambers, 
do have in Conſideration of the Por- 
tion the Father propoſed to give, 
4 Settlement drawn, Minutes of 
the Agreement were taken down 
min Writing by the Couneil, and 


wen by him to his Clerk, to bee 


rawn up in Form; the next 
the Father dies, and the Da 
lowing the Marriage was ſole toc 
zed ; this Agreement, notwith- 
ſtanding theſe Preparations, held 
to be within the Statute of Frauds 
and Perjuries 402 
An Agreement, tho* not in Writing, 
being executed on one Part, and 
an Enjoyment accordingly, Equity 
Won't de it 519 
A. with B. a Broker for 5000 J. 
cording to U made an En 
of this A — in his Pocket, 
Book, it being no otherwiſe redu- 


ced into Writing, is within the 

Statute of Frauds | 533 
In pleading the —_— It 
is to e Agree- 
ment — - into Writing 
* 533 


"UL. 3. 


to J. & 
* Ni 


Af and a 


South Sea Stock ; the Broker ac- | 


|4 res vith & x the Purchaſe of 
nine Houſes which were in mort- - 
and pays him a Guinea 
B. writes a Note to 
F. S. and deſires him to deliver up 
the Writings, he having diſpoſed 
of them, which 7 S. refuſed. un- 
leſs all the Rags one y was 
paid him down, and afterwards 
urchaſes them himſelf; on a Bill 
rought by A. for a f pecifick Exe- 
_ cution of the Agreement, it was 
held that neither the Guinea paid 
down, not the Note, (wi Ih was 
only an Evidence of Aſſent, but 
did not erwin the Terms of the 
reement) were ſufficient to take 
it out of the Statute of Frauds and 
e Page 560 


alu. Vide LY 


e 


uten an 4 from the ko 
to 'the in of Lords, ae 
Matter to be infifted en 295. 


496 
appoxtioment. Vide average. 


If the Colonel of the Arm) 


makes an 
nt of the Off-reckonings of 
any Year for the Clothing of chat 
Year, and has before anti 
theſe Off-reckonings of that Year, 
for the Clothing of the foregoing 
Year, he ſhall be anfwerable in his 
own Perſon if the Agreement be 
ſo 8 worlds as to charge him, and 
that the Off-reckonings of the fol- 
lowing 


- * 
R 


1 


A TABLE of the principal Matters. 


of 1 ; | . 
4 
MARS "FI 


6—— ne * 


„„ 
— 


lowing Lear are ſo far diverted by 
altering the Eſtabliſhment of the 
| Regiment, as not to be applicable to 
make good thefe Payments Page 
1 8 8 143 


Arbitratozs. Vide Award, | 


alets. Vide Executors. 
Tenant in Tail ſuffers a Recovery to 


and then limits the Eſtate to the 
old Uſes, and by Will deviſes all his 
Lands for Payment of Debts, the 
Equity of Redemption of the Mort- 
gage held Aſſets to ſatisfy Creditors 


SON 39 
A. indebted to B. 300 l. in Confide- 
ration of a Settlement, on him by 

A. after his Death gives Bond to 
C. in Truſt for A. to pay 500 l. as 
A. ſhould by his Will direct; 4. 

directs the 500 J. to be paid to C. 
and makes him Executor; on his 
ſuing this Bond, and a Bill brought 
by B. this 500 J. held Aſſets in B's 

Hands to pay what was due to him 

52 

Where Lands are deviſed to Execu- 
tors to be ſold for Payment of 
Debts, the Money becomes legal 
Aſſets, and Debts 
Courſe of Adminiſtration 127, 136 
A. on his Marriage creates a Term in 


Truſt to raiſe 6000 l. of which | 


3000 J. was for his younger Chil- 
dren, and the other 3000 J. as he 
ſhould appoint; after, he appoints 
the 3000 J. as a collateral Security 
to J. S. and by Will deviſes it, and 
the other 3000 J. to his Daughter, 


Pet held that it ſhould be Aſſets to 
{atiafy a Bond Creditor - 832 


* * 


- 
* 


lett in a Mortgage of 500 Years, | 


Il be paid in a 


One being in an undue Manner drawn 
in to execute a Con of his 
_ Eſtate, after makes his Will, and 
thereby deviſes all his Land to be 
ſold for Payment of his Debts, his 

Creditors may ſet aſide the Convey- 


an Equity of Redemption, as the 
nt imſelf | "vg ns urged ke 
that it was in Nature of -a Choſe in 
Action, and not aſlignable, Page 


5 T0 

Aſlignee of a Perſonal Contract FA 
oy of bringing Water to the 
City of London, chargeable in E- 
uity with the Covenants in the o- 
riginal Leaſe or Contract, as an E- 
quitable Aſſignee upon an Equita- 
ble Privity of Eſtate, like the Aſ- 
lignee of a Bond / - 456 


Attomey and Sollicitoz. Vide 


Scrivener. 


Average and Contribution. 


What Proportion Tenant for Life 
ſhall bear of Incumbrances on the 
Eſtate 2 10 21 

An Eſtate in Mortgage ſettled on A. 
for Life, Remainder to B. in Fee, 
Tenant for Life ſhall bear two 
Fifths of the Principal and Intereſt, 

and the Remainder Man three 
Fifths i 

A Creditor who obtains J adgment af- 
ter the Debtor has made a Convey- 
ance of his Eſtate for Payment of 
his Debts, ſhall be paid only in A- 

verage + e 


A Free- 


ance, having a Right in Nature f 


8 FA 


** 


4 IAB LE of the 


principal Matters... : 


A Freeman of London, having Ifſue | 
two Daughters, deviſes 6000 l. a- 


in Nature of a” Contempt, which 
dies with the Perſon, and ſo held all 


iece to chem, and makes his Wife] the Judges © ' Page 223 
e 064 Da os 35 
or. that his Perſonal Eftate at his 4's 
aj was 18000 J. to 5000 . of 


which, the Widow being entitled, 


A. her ſecond Husband, in Conſi ' 
deration thereof, ſettled a Jointure}  — 

Ain. Afterwards a| | 
I. befel the Freeman's | - 


of 600 IJ. 
Loſs of 12 | 
Eſtate, and though the Wife was 
dead, and it was urged that the ſe- 


cond Husband, was à Purchaſor of 
yet decreed, that the 


her Fortune, | ; 
Daughters ſhould have a Proportion- 
able Recompence out of the 60001, 
1 e Pagé 431 


Authority. Vide Power: 
One being indebted to B. makes a 


Letter of Attorney to him, to re-| 
ceive all ſuch Wages, as ſhall after | 


become due to him, then goes to 
Sea and dies. This Authority is 
determined ſo, that he cannot com- 
pel an Account of Wages, if any 
due, at making the Letter of At- 
torney, much leſs of what after be- 
came due; but the Adminiſtrator 


muſt pay according to the Courſe 
of Lax 12 95 1251 
Award. 


One of the Parties to an Award, made 


on a Submiſſion in Court, purſuant | 


to the late A& of Parliament, dies 
before the m_ paid, no ſei. fa. 
can flue againſt his Heir or Execu- 
tor, to inforce Payment, for the A- 
ward, though eſtabliſhed by the 
Court, is not in Nature of a Judg- 


*Sankrupt: 


A. puts out 1000 J. at Intereſt to the 
FR India any, and takes 
Bond for it in the Name of J. S. his 
Wife's Relation. 4. becomes a 

- Bankrupt, 7. S. is ſummoned be- 
fore the Commiſſioners; before Ex- 
amination, he tells the Ea/t-India 
his, but that they ſhould pay it to 


the Perſon that brought the Bond; 
A's Wife brings the Bond, and has 


the Money paid her; Equity will 
not relieve againſt it 18 


Baron and Feme. Vide Parapher- 
. „ MH 


Where the Husband may be Plaintiff 
againſt the Wife in Equity 
out on 


The Wife's Portion, thou 
Bond or Mortgage which by Law 
(ſurvives to her, ſhall yet in Equity 
be ſubjet to the Husband's Bond 
Debts, to eaſe the Heir, where a 
Settlement is made on the Wife; 
for that makes the Husband a Pur- 
chaſor of her Fortune, and it ſhall 
go to his Executors ; but if the Set- 
tlement were only in Conſideration 
of Part of the Fortune, then the 
remaining Part out on Bond ſhall 
ſurvive to tlie Wife, unleſs there 


were an expreſs A ent, that 
W e 63 


| ment or Decree to be proſecuted, but | 
49M * 


A Feme . 


Wl 


A FABLE of the TY Matters. 


A Feme Covert being drawn in by - 
Fraud to enter into Articles, for 
ſupplying the Defect of a Surren- 

der of Copyhold Lands, theſe Ar- 

_ ticles not allowed to be carried into 


Execution Page 76 


Probate of a Feme Covert Will, (who 
has Power given her b the Hus- 


band to m one) good pro re 27 


Divorce 4 menſa &. thoro, if it _ 
nued durin rg the Coverture, Equity 
will not the Wife in recover- 
ing her Dower, but will leave her 
to the Law; neither will the Spi- 
ritual Court grant her Adminiſtra- 
tion, nor Chancery decree her a 
aue J eineni 


A Feme Covert intitled to. 400 J. 


on a Mortgage, in Fee, Husband ar- 
ticles to hy out —— a 
Purchaſe of Lands, to be ſettled as 
2 a Proviſion for him and his Wife, 
and their Ifſue; the Wife dies with- 
out Iſſue, the Husband takes Admi- 
riſtration to her, and by Will, de- 
viſes this Money to the Plaintiffs 
before Payment of it, and dies; on 
a Bill brought againſt the Admini- 
ſtrator die bonis non, &c. of the Wife, 
held there would be no Relief, the 
Law being with. the Defendants: 


This Money belonged to the Admi- | 


niſtrator de -bonis non, &c. of the 
Wife, and is diſtributable amongſt 
her next of Kin 118 


Where a Wife may be proceeded a _—_— 
without her Husband, he not 


a amaneable by the Proceſs of = | 


Court 33928 


4 purchaſes a Copybold in his own, | 


his Wife and Daughters Names, and 
 _  afrerwards ſurrenders it for ſecuring 
A2 Debt to 7. S. F L not.entitled 
to any Part of the Lands, it bein 
an Advancement for the Wife a 


Daughter, and the Husband and 


3 


li 


Wite 1 F thereof by | 


Intireties 5 (1 Page 1 


A Man before ae to 
the . to leave her 1000 J. 
if the ſurvives him, and then mar- 

ries her, and dies inteſtate, and his 

Eſtate both Free and Copybold, be- 

ing all in Mortgage, ſhe takes out 

Adminiſtration, and om a Bill againſt 

the Heir and Mortgagee, was let 

into a Redemption of the whole, 
| though the Bond was releaſed and 
gone at Law by the Inter marriage, 
and though the Copyhold not af- 
fected by the Bond, it being in Na- 
ture of Marriage Agreement 237 

A Ecme Covert, who makes Profit of 

à Real or Perſonal Eſtate, ſettled to 

her ſeparate Uſe, may diſpoſe of 

ſuch Profit as ſhe plea . 

Term raiſed to pay 200 L per Am. 
Pin- money to the Wife, with * 

venants from the Husband for Pa 

ment of it; a Year's Arrear at 
Husband's Beach held ſuch a Debs 
as ſhould be charged on his Fruſt 
Eſtate, ſettled for Payment of his 
Debts 1.06 - 

A Feme Covert, who has Pin-money 
or a ſettled Maintenance ſettled on 
her, may by writing in Nature of a 

5 nts 
it, uc on 

the Husband 44 

A Woman having 1200 J. in Poſſeſ- 

ſion, and 12co/. in the Chamber 

of London, on her Marriage, the 

Husband's F ather, in Conlteraton 

of this Fortune, ſettles 2401, per 

Ann. Jointure on her; the Rasbund 

dies, and the Wife adminiſters to 

him, and the Repreſentatives of the 

Husband's Father bring a Bill for 

r 
on. 4 as , 

a Purchaſor of it by the Settle- 

ment: Bill diſmiſſed, the Husband 

having 


: 


EI E if the . 8 


2 „ 


5 "om 


in his 


ö Adminiſtrators: ; and if the Wife ſur- 
 vives; in Fruſt for her, her Execu- 


tors and Adminiſtrators; the Hus- 


band dies without Iſue, the Wife 
- marries a ſeeond Husband and dies, 
_ the Husband takes out Adminiſtra- 
yet decreed, that the 


tion to her, 

f Tem N attend the Inheritance. 

| i 232 

AB pee or Admitiftrania waſtes 

te Perſonal Eſtate, and then mar- 

ries and dies; the- Husband ſhall be 

| | Arte rr m Equity to anſwer i it in 

Nature of a Debt, fofar as any Fot- 

2 — comes to his Hands 

will extend, unleſs he had made a 

Settlement on her Adequate to that 

Fortune, without Notice of the 

. Debts or Devaſtavits 225 

| Where the Wife's Portion charged by 
Wilt on eertain Lands, 

a Power in a Settlement, ſhall ra 


to the Adminiſtrator of the Hus- | 


band, and not to the Adminiſtrator 
of the Wife, the Husband 
and Wife are both dead, and the 
Portion not raiſed | 312 
Where the Wife's Fortune, though 
the Husband made no Settlement on 
her, ſhall go to the Creditors and 
Re preſentatives of the Husband, and 
ba to the Repreſentatives of tlie 
Wife. 412 
Husband and Wife having Iſſue one 
Daughter, join in a Conveyance of 
the Wife's Land, and agree that 
600 l. Part of the Purchaſe: Money, 


dene nothing de alter the| | 
Life - 


3 Page 209 
Feme Inheritvx, - raiſes 4 Term for]. 

1000 Years in Truſt for the Hus-| 
band for Life, then for their Chil- 

„ thieir Executors and 


r 


Death, 80 bis Wife for 2 Li 
=, both their Deaths, 1 
ter Or Daughter | & As 4 - 
ten between them, foal at- 


tain their reſpectiue Ages 0j 2 « - | 
be married, and then the princi 
Sum to ſuch Daughter or 2 — — | 
but in Caſe there ſhall be | 
ter, then to the Survivor of rhe H 
band or Wife. A. married 
Daughter, and in C 8 cl of 
this 600 . made a Settlement on 
her; the Daughter died in the Life- 
time of the Father and Mother, and 
ſoon after the Mother died without 
Iſſue, the Hogband entitled to it as 
her Adminiſtrator Page 489 
A Wife can't either 4 * herſelf, or ner 


* 


ried Woman with Neceſſaries 8 
able to the and Quali 
the Husband, all recover o bel 
9 Husband; yeah if 2 Perſon lends 

| eu in Nec cant ſue 
+ the Husband, is b ſuffer 

ſuch Perſons to ſtand . in the Place 
of thoſe, of whom: ſuch Neceſſaries 
were dan 302 


—— and ſeparate. 1 anne 


By Marriage Articles, 6000 J. of the 
Wife's Portion was to be laid out in 
a Purchaſe of Lands, to be ſettled 
on the Husband for Life, then on 
the Wife for Life, and to lie in the 
Bank *till the Purchaſe made: Be- 
fore the Purchaſe, was made, the 
Wife, by the ill Uſage of the Hus- 


da be ſettled in Manner follow- band, being forced to leave him, 
ing, vis. Pound 4 Teur, the | had the Intereſt of this Money al- 
Intereſt thereof to, be paid the Hus- lowed het, in Nature of Alimony. | 
band, dit bis Life, and of i 239 


|! 
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in what Cafes a.Court of Equity will 
* decree a Wife Alimony, though ſhe 


may have a Sentence for it in the 
e "Page 496 


Spiri al Court 


 *Baſtatd. 
Equity will not ſupply the Want of a 


Surrender, in Behalf of a Baſtard 
Child oy 473) 


Vim. Vide Proceedings. 
Bills to examine Witneſſes, in perpe- 
rom ri memoriom 3237 
Bonds and Obligations. 


J. bound to R in a Bend uf 10cb 1. 


for Payment of 500 1. after. and C. 


as His Surety, give a Bond to B. of 


200 l. for Payment of 100 J. as a 
farther Security for ſo much of the 
500 J. then A. aſſigns a Judgment to 
B. of 500. towards farther Satis- 
faction of the Debt, and B. receives 
ſeveral Sums on this Judgment, and 
A. by Conſent of B. receives 801. 
alſo Part of the Money ſecured on 
this Judgment; this ſhall not go in 
Exoneration of any Part of the Mo- 
ney ſecured by the 200 l. Bond, as 
it would do, if B. had actually re- 
ceived it, and lent it to 4. 178 
One executes a voluntary Bond of 
 5cool. to one of his Daughters, 
without any Condition, — pay- 
able immediately, but always kept 
i by him, and 1t was proved to 
made 


to skreen himſelf from Taxes, 


o | . 


| 


| 


and fo eſteemed by that Daughter ; 
and he by Will, gives Portions to 
all his Daughters and dies, this 


» 
I 2 
. N N 
. 


Bond extinguiſhed at Law, ſet up in 


Equi 12 237 


A. agrees to be bound in a Bond, as 


Surety to B. and ſigns and ſeals it 
accordingly; but by the Neglect of 


ed; the Obligee ſhews A. the Con- 
dition, and his Name and Seal, de- 
mands Paym 
ſue him, unleſs he would give freſh 
Security, which A. agrees to; but 


not bei 


Equity will compel him 309 


Bonds of Reſignation, if made an ill 


'Uſe of, Equity will enjoin them. 
= T9113 


Marriage Brokage Bonds, 267, . 


| 


Chazitable Ales. 


N in Tail, without levying a 
Fine, or ſuffering a Recovery, 
2 appoint to a Charity, and it 
ſhall bind him in Remainder 16 
Whether Exceptions to a Decree of the 
Commiſſioners of Charitable Uſes 
may be heard befote the Maſter of 
the Rolls, by the Statute 43 Eliz. 
or only before the Chancellor. 111 


3 — 3 for Charitable 

y Building, &. improve to 450 /. 

per Ann. and the Truſtees, by = 
| | | der 


Bond decteed to be ſet alide Page 


the Clerk, As Name was not inſert- 
ent, and threatens to 


after, finding the Miſtake, refuſed, 
by Law, yet 


Lands of 8 per Ann. e ee 5 
es, 


/ 
/ 


der of the Veſtry for 1000/1. for 
the Uſe of the Pariſh; make this 
Eſtate a Security for 120 l. per Ann. 
Annuity, and the Pariſhioners would 
ſet aſide this Agreement, as a Breach 


of their Charity, but their Bill dif- | 


miſſed Page 225 
A Will wanting Witneſſes, will not 
operate as an Appointment to a Cha- 


rity by the 43 Hi. 270, 38s 


Church-Clardens, 


Church-Wardens having by Order of 
Veſtry, laid out ſeveral Sums for 
Repairs of the Church, and build- 
ing two new Galleries, and having 
at going out of their Offices their 


Accounts taken by Auditors, and | 


paſſed and allowed by the Veſtry, 
and an Order of Veſtry, for making 
a Rate to reimbuſe them, brought a 

Bill againſt the ſucceeding Church- 


Wardens, to enforce the making ſuch |- 


Rate; but thoſe Church-Wardens 
being likewiſe removed, after Exa- 


- mination of Witneſſes, and Publi- 


cation paſſed, held a good Objection 
at the Hearing, and that they had 
no Remedy, but in the Spiritual 
Court, or againſt the Pariſhioners in 
particular, who'employed them, 42 


. | * 
* . #494 7 * 
2 — 4 . k 
Condition. 


Conditions annexed to the Payment of 
Portions 227, 348, 511 
Where a Settlement is made void by 
Non; Pet formance of a Condition, 
yet a Reconveyance held _— 


What is a Condition ſubſequent, = 
* 1 mw , 


A. had iſſue three Sons, B. his eldeſt, 
who died in his Life · time, leaving N 


2 


a Daughter, and & and D. A. de- 
viſes Lands to his Wife for Life, 
and after her Death to D. and his 
Heirs, provided that if C. do within 
three Months after the Death of 
the Wife, pay to D. the Sum of 
500 J. then the Lands to remain to 
C. and his Heirs; C. died in the Life- 
time of the Wife, the Heirs of C. 
| ſhall take Advantage of this Coudi- 
tion, and not the right Heirs of the 
Teſtatoe. © Page 486 
having Iſſue three Daughters,» g. 
C.and D. deviſes 10001. to B. to be 
paid her at the Age of 21, or Mar- 
_ Triage, upon Condition that ſhe mar- 
ried with the Conſent of his Exe- 
cutors, and likewiſe deviſes to her 


— 


| - ſeveral. Meſſuages, G and after 


. ſeveral other Legacies, he deviſes 
the Reſidue of his Eſtate to the Exe- 
cutors, for the Benefit of his Chil- 
dren, though B. married a Perſon, 

who made his Addreſſes to- her in 

- his Father's Life-time, which the 

Father knew, and was diſſatisfy d 


, 


| at, and had 3 Execu- 


tors of the Father's Will, yet there 
being no Limitation over, this won't 
amount to a Forfeiture, being only 
in terroremn | 562 


Copyhold. 


No Surrender neceſſary to paſs Copy- 
hold Lands, when the Party has 
only an equitable Intereſt 320 

Equity will not ſupply the Want of a 
Surrender, in Behalf of a natural 


Get eee 
A Court of Equity will not affiſt a 


| Copyholder, againſt 'a Forfeiture, 
| which is found ſuch at Law, unleſs 


in Caſes where a Compenſation can 


2277 


ue 


Atte Service of à Writ of Execution 
of a Decree againſt a Corporation, 
the next Proceſs is a Diſtringas, and 
after that, a Sequeſtration, which 
being once awar 
ver after come and pray to enter 
their Appearance, as . Sh might 
have done on the Diſtringas, which 
iſſues for that very Purpoſe, to 
compel them to appear; but the 
appearing being paſt, the Proceſs 
muſt go on, becauſe the Appear- 
ance being only in Favour of Liber- 
ty, can be of no Service to a Cor- 
poration, which cannot be commit- 
ted Page 128 


| Covenants, 15 


Baron and _ grant 2 Wotcrecurſs 
through the Feme's Lands, with 
Covenants for them, | their Heirs | 
and Aſſigus, to cleanſe: and keep it 
in Repair, and ſuffer a common Re- 
covery to eſtabliſh the Grant; this 
is not a Perſonal Covenant, 28 to 
the Baron and Feme, but a Cove- 
nant which runs with the Land, | 
and ſhall bind the Aſſignees, being 
made good by the ge yon 39 


| Cotts. 
Plaintiffs Daughters by a ſecond Ven- 


ter, brought their Bill againſt the 


Defendant s Daughters by a firſt 
- Venter, to prove their Father's Will, 
whereby Lands were deviſed to be 


they can ne- 


join in a. Sale, but were allowed 
their Coſts, bam at Law and in 
Equity Page 93 
Pauper to have no more Coſts n he 
was out of Pocket 219 
Where a Truſtee, who readily ſub- 
mits to Account, ſhall Pay no Colts, 
though found in Arrear 4 254 


Courts an their -Juriatiition, 
| Vid me em. | 


A Court of Equity can ſet aſide a 
- fraudulent Conveyance, TK p 
Trial at Law 


A Will as well as a Deed, r 1 


ſet aſide in Chancery for Fraud or 
| Chancery will jr 3833 
will not grant a perpetual 
Injundticg though the — has 
had five Verdicts in Ejectments at 
Law, unleſs there be ſome Ingredi- 
ent in the Cauſe, which gives the 
* (oy Juriſdiction, as Truſt, Fraud, 
6 


A Man who has been 60 Years in Poſ- 
ſeſſion of a Watercourſe Way, be 
quieted therein by Decree and In- 


junction W ity, though he has 
| not eſtabliſh his Right at Law, 
330, 531 


In Caſes in which Chancery and the 
Spiritual Courts have a concurrent 
Juriſdiction, Chancery will not hin- 
der the Spiritual Courts, being firſt 
poſſeſſed of the Caſe, from proceed- 
ing in it. 546 

The Spiritual Courts can't oblige a 
Guardian to pay Intereſt for the 
Infant's Money in his Hands, tho 
they will compel him to Hb 
curity, but Nee will 


fold, to raiſe Plaintiffs Portions; Chancer will grant an Jo 1 i 15 


and on a Trial at Bar, and Verdict 


5 for the wi, Defendants ordered to 4 
3 


"; 
© ww 


ſtay nd's Proceedings in 
— for a Legacy 


given 


_4 TABLE f E p 47 570 LN 


FS 4 


given to his Wife, becauſe that 


Court can't oblige him to make an 
1 mo Proviſion on her * 548 


Debts, Creditg? and Debtor. : 


NE deviſes all his Real and Per- 
ſonal Eſtate for Payment of his 
Debts and Legacies, and dies; a 

Creditor obtains Judgment againſt | 

the Executor, and then he and ſome | 
other Creditors, who had not ob- 


tained Judgments, brin 


. Bill, 
and had a Decree for of the 


Eſtate, and - be paid their Debts 
; the Judgment- _ 
ter havi ed his Debt before 
the Maſter, "the petitioned for a 
pon Pretence, that he 
being a py, — ou ou 99 

Ne | What Diſpoſition ſhall be fraudulent 
bother Creditors, atleaſt, out of — 
Perſonal Eſtate; but the other Cre- 
ned in the Bill, and | -. 
- contributed to the Charges of thg eg 
Suit, and ſeveral Dividends being 


in Proportion 
ditor received — Divi 


ol Rehearing, 


to have a erence before 
ditors having 5 


of made,” purſuant to a Decree, the 


Court would not alter i it 3 and held, 
that if any Preferences were to be, 
ht to bring what 
| and that: 
he ought to take either all Law, or 

2: whereby a Deed in 1684 took Place, 


the Plaintiff 
he received into 


all Equity © 90 
Where a Perſon who has a Bill of Sale 
et Goods for ſecuring a Sum of 
Money, ſhall be preferred to 2 
Jjudgm — Creditor ' | 285 
Whether 4 Ju udgment - Creditor may 
as well ſecure himſelf, by buying 
in a Prior Incumbrance, as a yin 


ſignment of fiſt Mortgage, wy 


A Term in Truſt to raiſe. any Sum, 
not exceeding 1500 f. for Payment 


of - Debts he ſhould owe at his 


Death, and after, borrows 1006 {. 
afterwards appoints Truſtees to pay 
that 1000 J. and dies indebted to 
ſeveral others, yet the 1000 l. to 
take Place, according to the Ap- 
pointment, and not to be divided 
- amongſt 

One 
ter Debts and Legacies paid, to his 

Wife, and makes A. and B. his Exe- 

cutors; the Creditors compound 

= leſs than their full Debts, from 
n there was not Aſ- 
ut Aſſets afterwards came M: 
on a Bill by the Wife, for an Ac- 
count of the Surplus, the Execu- 
tors would have let in the Creditors 
to their full Debts, which would 
have reduced the Surplus to little; 
but the Court would not ſet aſide 
this Compoſition, the Creditors ha- 
ving no Bill for that Purpoſe 


KG OA as to Creditors, 275, 
gy 377. 520 


Dar * 


A Decree ; in 3. againſt an Exe- 
cutor, preferted to a Judgment at 
Law againſt him, being 1. n 


Time 
Decree to to ſet ande a Deed i in 1648, 


being ſigned and enrolled, and af 
8 that, the Lands in the laſt Deed 


deviſed to be ſold for Payment 
5 x 


Degree, 


134 
Decree 


all the Creditors. Page 44 
by Wil, deviſes the Surplus, af- 


and a Bill brought to 


. have them ſold ain BY. 


14 opted Bet 8 to 


— yy — taking ad Al- 
controvert it over again 


— 


= 7 A B 7 E a the Principal Iman 


Decree equal to a Judgment at Law 
f Page 179 
What ſhall be ſaid to be an Error, ap- 


Deeds and Writings. 


One who lends Money 
which he is adviſed by a Lawyer 

to be a good one, yet 1f it proves 
otherwiſe, and he had Notice that 
another made Title! to it, he muſt 
deliver upall the Writings relating 
to it, but not the Mortgage Deed, 
for there may be Covenants in that 
for Payment of the Money 548 | 
When a Bill ; is exhibited for a general 
Diſcovery of Deeds, not neceſſary 
for the Plaintiff to annex the uſual 
Affidavit, that he has them not in 
his Cuſtody © 536 


; _ Deſcent and Purchaſe. 

A Feme purchaſes a Church Leaſe to 
her and her Heirs, for three Lives | 
and dies, Jeaving an Infant Daugh- 
ter, two of the Lives die, the In- 
fant's Guardian renews the Leaſe : 
this is a new Acquiſition, and ſhall 
go to the Heirs W the Fart of the 
Father 319 

| Where a Deviſee, who is Heir at 


Law, ſhall take by Purchaſe, and 
not by Deſcent | 


Deviſe of Lands to A. for Life, Re- | 


mainder to ſuch Child or Children 


as ſhould be living at his Death, 


and to their Heirs, A. paying 40 L 


* 6 yon | 


3 


| 


pearing in the Body of the Decree, | 
260 


on a Security, 


222 


| Lands articled for, 


) 


As Eſtate for Life, but alſo on the 
Remainder Page 27 
One deviſes all 4 Goods, Chattels 
and Eſtate whatſoever, on Condi- 
tion to pay his Debts and Legacies, 
theſe Words paſs his Real Eſtate, 
he having by Will deviſed a conſi- 
derable Legacy to his eldeſt Son, 
and other Legacies, and the Sur- 
ou of his Eſtate, after his Wife's 
eath, to be equally divided be- 
tween his four Children 37 
If Lands are deviſed to one generally, 
he takes but an Eſtate for Life, un- 
leſs it appear plainly, the Teſtator 
intended him a greater, or that he 
is like to be a Loſer, or his Perſon 
chargeable 68 
A. ſeized in Fee, deviſes Black Acre 
to B. for Life, and deviſes to C. all 
his Lands, not before deviſed, to 
be ſold for Payment of Debts, by 
this Deviſe of all his Lands, Gc. 
the Reverſion of Black Acre paſſes 
to C. ö 202 


A. deviſes 30 . to his Heir at Law, 


and gives his Wife all the reſt and 
Reſidue of his Real and Perſonal 
Eſtate, and makes her Executrix, 
theſe Words paſs a Fee to the Wie 
paſs by a Deviſe 
of all a Man's Lands, eſpecially if 
the Teſtator _ no other Lands 
320 
Deriſe of Lands to A. avs the Heir 
Male of his Body; A. dies in the 
Life-time of the Teſtator, leaving 
Ilſſue, the Deviſe is void, and the 
Iſſue can't take - 440 
A. deviſes Lands to the Drapers Com- 
Fg. in Truſt, to convey to B. for 
Remainder to his firſt, &. 
Sons, for their Lives ſucceſſively, 
and ſo to their Iſſue Male for their 
Lives only, though this be a vain 


_ Attempt 2 create a Perpetuity, - 


8 7 7 BL 2 of 77 ran FE 


* Se 
2 % 
* y Abt 
» 


* Truſtees ſhall make as ſtrict a4 


Settlement, as may be, making all 
the Perſons in Being, but Tenants 
for Life, but the Limitation to the 

: Son unborn, mult be in Tail, Page 
435 


"© 1 has Nice i in this Manner, 3 
I make my Niece G. Executrix of 


h al Geode Lands and Chattels, 
5 * not having any Leaſehold | 
1 Inveſt, yet her Lands of Inheri- 

tance pug! not % bs Worn 9 


Devite kor Payment of 2 
Deviſe of the Rents and Profits of 


Lands, till his Son attain 21, to- 


wards Payment of Debts, and if 
my Son die before 21, my Debts 
being paid, then to A. The Son dies 
before 21, 
not only 'till he would have at- 
tained 21, but alſo beyond, till 


the Debts be 8 ſhall k 138 


for that Pur . 
A. deviſes in t © Words. PR, 


I will and deviſe, that all my Debt: 


and Legacies and Funerals, 51 be 


paid and ſatisfied in the for Place; 
theſe Words amount to a Charge on 


the Real Eſtate, if the Perſonal is | 
not ſufficient for that Purpoſe 430 | 


A Man by Will, recites his and 
then ſubjects his Real Eſtate for the 
2 ment thereof, though he is mi- 

n in ſome of the Sums recited, 


2 all his Debts ſhall be paid 10 
| Where the Teſtator makes a particular 
Proviſion out of his Real Eſtate, for 


the Payment of his Debts, the Per- 
ſonal te ſhall not be liable to 
them 451 
A Man has Iſſue a Son and four 
Daughters, he ſettles Lands on him- 
ſelf for Life, Remainder for 21 
Years, for raiſing 3000 * 


he 


ters Portions, 2000 J. whereof to i 
be paid the Eldeſt; Remainder to 
the Son in Tail; 
himſelf in Fee; the Son dies with- 


dut Iflue, and after, the Father de- 


viſes the Land to his four Daugh 
ters equally, yet held, that the bl 
deſt ſhould: have 1 060k, more than 
any of the reſt Page 5 
A. deviſed a Term for Years to his 
Wife for Life, and after her Death, 
to the Child ſhe was then enſient 


3 with; but if ſuch Child died be- 


vet the Rents and Profits 


| 


. fore 21, then he deviſes one Third 
Part of the ſaid Term to his Wife, 


whom he made Executrix; the 


Wife not being enſient at the Time - 
of the Deviſe, held firſt, That the 
| 2 to her was good, though 
the Contingency never happened. 
ſecondly, Th hat ſhe ſhould * the 
undiſpoſed Surplus of the Perſonal 
Eſtate, and not to go in a N = 
Adminiſtration | ny 
A. deviſes Lands in Truſt, after Die . 
pow to convey the Premiſſes to the 
Heirs Male of the Body of B. the 
Teſtator's Great Grandfather, C. is 
the Heir Male of the Body 'of B. 
but not Heir General, there being 
a Daughter of an elder Brother, 
who is Heir General ; Whether the 
Truſtees are to convey to C as G 
would be well intitled to take as 
Heir Male by Deſcent, ſo he is ſuf- 
ficiently deſcribed to take by Pur- 
chaſe 442, 461 
By a Deviſe to Children and Grand- 
children, none can take but thoſe 
who are in eſe at the Time of the 
making of the Will, unleſs there 
are future Words, which ſhew the 
Teſtator's Intent # 470 
One deviſes to his Wife for Life 1 32 
mainder to his Grandaughter, who 
was Heir at Law, for Life; Re- 
mainder to his own Heirs Male ba 
| Nephew 


70 


» 


ainder to 


uh 5 e 


EO „L 


—— — 


ep hew, althon gh he be next Heir 
- Mate can't 8 5 by Virtue of this 
laſt Limftation, not having cal 
Parts of e v 


heim rad; 


Deum of the Pertonat em. 


A. deviſes to his Wife 1400 P barks 
ives' het all the Goods, Chattels, 
late, Jewels, Houſhold-ſtuff, and 
ag belonging to his Houſe at N. 
400 l. which the Teſtator had in 
TOE Money in the Houſe, es 
is 
One E dente a Houſe on his Daughter 
for Life, with Remainders over, 


and then 'by Will deviſes the Goods | 


and Furniture of the Houſe, to ſuch 

Per ſons as were 3 have the Houſe 

after his Death; zby the Settlement, 
the Goods and Furniture ſhall go 
according to the Devife, and ſhall 

not be under the Power of the firſt 

" Taker to diſpoſe of, nor N 5 
her or her Husband's Debts 

A. deviſes to his Nephew 5 [. per 7 


(without ſaying to his Executors or 


Adminiſtrators) to be paid him du- 
ring his the Teftator's \ Wife's Life, 


whom he made Executrix, on Con- | 


dition, that he demeaned himſelf 
| chilly to her ; by his Death, the 


er Ann. is determined 193 
By a * Peril of all Rings and Houſhold 


Goods, Plate uſed in the Houſe, 
does not paſs 207 
A Deviſe of the Furniture and Pictures 
at the Houſes, A. B. and C. paſſes 
not Plate, which the Teſtator con- 
ſtantly uſed, and removed with 


him, when he went from one Houſe 


to another 


251 
3 


_ Page 5 8 4 


I 
4 


| 


* 
4 #5 ; 
«# : 

+1 ? 


Kauen Deniſe Vide Remains, 
p LOSS TTE) ,- 
A Deum 75 'a Terms to 4 his Heirs, 


Execntors and Aſſigns for ever, but 
if he die before 21 without Hue, 


Remainder over rx this Remainder is 
Page 15, 96 


good 
One deviles all Tis Lands, after the 
Death of his Executots to A and 


| his Heirs for ever, but if he die, 


leaving no Son, then to B. this is 5 
good executory Deviſe to B. if A. 
dies without _ becauſe the Con- 
tingency , muſt happen within the 
Compals of a Life L 67 
e of a * upon a Fee on a 


e ic Compal 


of Time, no 
e [ Og 


2 
iti 3 
Dittreſs. 


The "Fn of a Grazier, ariving = 
a Flock of Sheep to London, are ” 
couraged by an Innkeeper, ' to 
the Sheep 1 — Paſture Grounds be 
longing to the Inn; the Landlord 

_ ſeeing the Shee , conſents they ſhall 
ſtay there one Night, and then di- 
ſtrains them for Rent; Grazier re- 
lieved againſt this Diſtreſs 7 

There being 20 Years of a Rent-charge 
in Arrear, the Cattle of a Neigh- 
bour came on the Lands, out of 


which it iſſued, and were diſtrained, 
but Equity relieved 8 
Diftribution. 


A Perſon dies inteſtate, leavit 
Child, the whole Perſonal _ 
belongs to him, within the Statute 


of Diſtributions '21 
The 


| Ys, * t 2 93 
„ 


The Son of a dend Uncte nor intitled. | 


to 4 n with a living Un- 
Page 28 


. f 
4. has Adee Brothers, one dies, leav- 
ing two Children, another three, 


and the third ſive 3; then 4. dies in- 
teſtate; the N _ = I - 
| is a Purchaſor, ecus of a Jointr 

EI eee, in in equal De Ber. 4 45 J ls; 


4. Jeviſes! oils al: CG his Witz 8 


per Capita, and not 


Children, (as he called them, not 


owning them to be his) 10 5. „ 
and no more, and gave the Children 


that he owned doonſiderable Lega- 


cies: B. and C. ſhall come in . a | 
Surplus, | 
for the Words of Excluſion muſt be | 
ietly | 169 
A Man deviſes bis Perſonal Eſtate to 
| . Uſe of his Relations, without 


Share of the undiſpoſed 
taken ſtr 


Wee in particular, it ſhall |' 
according to the Sta- 


— ve Diſtributions 


The Grandmother is intitled to a Bi. 


fribution of the Grandchild's Per- 


_ ſonal Eſtate, in Excluſion of the | 
3527 
The Degrees of Proximity in the Con- | 
ſtruction of the Statute of Diſtribu- | | 


Uncles and Aunts 


tions; the Degrees of Proximity are 
to be computed according to the 
Civil Law, and not the Canon 


Lau 


| Donatia 5 Mortis, what it is, 426 
The Nature of a Donatio Cauſa Mor- 
ti, in what it differs from a Will, | 
the Evidence to prove it _ be 


gon e 


cout ſaying in Recom 


got NA of hall have the Truſt of 


593 | = 


bx £ 
001 
* * 
a * i 


A Dowrefs ſhall not wie the Aſi 
tance of a Court of Equity, to ſet 
alide a Term for Yeats againſt 
Heir at Law, a 


but againſt an 


2 Hours has been let in Fage 65, 


Peri of Lads to a Man's wi 


who was intitled to Dower, with⸗ 


pence or Satis- 
faction of her Dower held to 1 5 2 


volunta Gi and 'no 
Dower F, Ph. 


Where Equity will temove 1 4 fat 4 
e againſt the Heir, in Fa- 
' your of a 133 


A Dowrefs has a Ri iht to redeem a 
e and d over till atis- 
wr 


185 


ſatisfyd Term removed aga 

Heir at Law © b 
A Man before his Miri” veſts the 
legal Eſtate" in Truſtees,” in Truſt 
for him and his Heirs, 1 5 will 
not aſſiſt the Wite in 
| her Dover 992 


g £ 
—— Sad 0 IN 
+ 
ny #5: 8 


F a 2 iv kh Bas 
divide his TY amongſt his three 


4 ſhe muſt do it mw 
19 


4 
: I 
. : ; 
Equity | 
1 
* . 
* >. 
* 


he 


AS 2a „ 4 _ 


= TA BL E of «the thi principal Matters. 


it may ſeem in 


1 tau 


ment of Mo 


qu aity will not relieve againſt; the 


erms of an Agreement, though 
Nature of a n 
e 102 


$4 „being Introduction of a _ 
A 150 ane e, and . 


determined at Law, yet Equity 
may give Relief in it 233 
Power over Truſt Money, 


may therefore We it a Wife 
he Alimony  : .. 239, 
uity will permit a Deviſee of 
Lands, upon Condition to pa 4 ſe- | 


veral Sums of Money at a 
- Time, to cut down Timber for 


Jointreſfs 


. One covenants on Marriage 2 to |. 


y 10000 l. within ſix Months after 
* Death, and after growing old 


70 | and infirm, Covenantec 2 have 


oblig ed him to have gi 
- but Court held, 


ven Security, 
at they would 


not alter this Agreement of the Par- 


ties, or make it better than they 
themſelves had, and though Exe- 


ter Security for Legacies, payable 
in Futuro, that is, becauſe they are 
in Nature of Truſtees, and there is 
no Agreemetr one Way or __— 


hinge had ſeduced his Wife's Sies 
and had ſeveral Children by her, 
and gave her ſome Bonds for Pay- 
as a Proviſion for 
her, and her hildren; and theſe 
Bonds being ſued, he brought a Bill, 
"ſuggeſting that the Bonds were 


| given for no valuable Conſidera- 


3 


Whether Equity can give ko ef on 
of the Statute againſt 4 * Devi- | 


that Purpoſe, during the Life of . | 


cutors might be obliged to give bet-| 


— — 


tion, but was diſmiſſed: with 9000 
 Colis, having no fort of Equity 
Tage 114 
Where one recovered in Trover a- 
— a Servant of the African 
Company, Equity would not re- 
lieve, becauſe” Ptaintiff in Equity, 
might at Law have him- 
ſelf, but decreed, che Com- 
pany ſhould indemnify the Servant, 
and that the Plaintiff ↄt Law (one 
of the Defer ity) might 
proſecute the Decree in the wr evi , 


Equity will not Solty Meſne Profit, 
unleſs in Caſe of an Infant, or ſome 
other particular Circumſtances 252 

Equiry will not reheve againſt ſuch 
Securities, as the Party villain 


inſt one who 
nd as Surety, | 
err he was not 


Equity — 
agreed to enter into 
though 
bound by 309 


In Equity, — is ſometimes con- 
an ge per and Lands as Mo- 
ney 400 Vid. 

A Court of Equity will not only — 
an Injunction to ſtay Tenant for 
Life, without Impeachment of 
Waſte, from defacing the Manſion- 
Houſe, but will likewiſe oblige him 
to put it in the ſame Plight 454 

Equity, in ſome Caſes, will quiet 
Men in their Poſſeſſions, though 
they have not eſtabliſhed their 
. 5 531 


n. 


57 are deviſed to Truſtees to fell, 
and out of the Money ariſing by 
the Sale, among other Sums, to 
pay to his Heir at Law 1000. Auer 
no Diſpoſition is made by — 

tor 


1 


„ 


A T 225 5 5 E of the Dal Hz. 


ſtator of the Surplus of his Eſtate, ; 


1 the Land ſhall not be turned into 
Perſonal Eſtate, nor more ſold | 


than is neceſlar y the Lega- 
_ cies, and the have the | 
Surplus 73 162. Vid. 541 


Mort gage, when to be conſidered as 


Real, when as Perſonal Eſtate 265 


Real Eſtate. made liable to a Legacy, 
* Feen not t proving ſufficient 
288, 449 | 


Per onal Elate, when 3 applied 4 
2 Eaſe of the Real. 


„ 
Fg to him 201, and his Real Eſtate | 


to 7. N. upon Condition that he | 
acies; in this | 


pay his Debts and 
_ Caſe, the Perſonal Eſtate ſhall be 
applied in Eaſe of the Real, in diſ-|_ 
charging the Debts and 3 


* 


ſhall have the Benefit of the Perſo- 
ml Eſtate, but a Deviſee of 2 
cular Lands ſhall not 3. Vide 477 


Payment of his Debts, and the 

Overplus he gives to his Siſters, 
and deviſes his Perſonal Eſtate to his 
Wife, whom he makes Executrix; 


the Wife ſhall have the — 


Eſtate exempt from Debts 101, 457 


Evidence, Witneſs, and Pꝛoot. 


One Witneſs againſt the Defendant's 


Anſwer, not ſufficient to ground a 


Decree on 19 
Exemplitication of Part of a Patent not 


ſuffered to be read in Evidence 39 


One having Order to prove a Deed 
viva voce, at the H not allow - 


The Anſwer of à ſuperannuated Per- 


2clur of the whole Eftate 


| A prove the Witnelles 


nas 


— 


they being dead, but had Leave to 
examine in the Office to prove the 


Deed, though Publication ”_Y paſs d 
Ia Page 6 
Counter- part of a Settlement, a — | 


ted ſufficient Evidence of the Set- 
tlement, anda Conveyance decreed 
purſuant to it | 116 
De ns taken in a Cauſe wherein 
enant in Tail, or the Father, is 
only Tenant for Life, Remainder 
to the Son, can't be read againſt 
the Son 212 
No Proofs to be read in the Houſe of 
Lords, which were not made Uſe 
of in Chancery _ 212 


Guardian, ſhall be 
read againſt him, as an Anſwer of 
7 of full Age, ſzcus of an Infant 
9 8 is . Thy to ſhew 

uſe 12 I IG 

Parol Evidence admitted to aſcertain 
the Perſon, the Teſtator intended 
ſhould take a 229 

A Witneſs incompetent being intereſt⸗ 

ed, may, on a Releaſe given him, 


. fon, put in tire 


| whereby he becomes diſintereſted, 


One deviſes his Real Eſtate for the | be examined again; ſo a Witneſs at 


the Hearing, rejected to be read 
becauſe intereſted, yet on a Releaſe 
given, was examined again on the 
Account, and allowed good on Ex- 
ceptions to a Maſter's Report 234 

A Plaintiff in a Cauſe, can't be made 

a Witneſs, but a Defendant may, 
becauſe he 1s forced into the Cauſe 


411 


Executoꝛ and avminitrator 


Six hundred 8 allowed for Fu u- 
nerals, in Reſpect of the Teſtator's 
Quality, and being buriel in his 

on Country _ 27 


7P An 


e 
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{| 


" We 
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” 


1 TIF Hanes. 


An Executrix having Money in the 
Hands of J. ray Share, whereof 
ſhe was intitled in her own Right, 
intruſts Fo S. to put it out at Inte- 
Feſt for her, which he does, and 
the Security proves defective, 


bother Legatees or Sharers Pape 49 
xecutors who all join in a Sale, ſhall 
be all charged, though one only re- 
ceives the Money, ſerus of Truſtees 
Where an Executor NV, retain 179 
e ide Retainer 
After a Bill and Anſwer put in, the 
Executor voluntarily mo a Bond 
Debt, and allowed on the Account, 
becauſe he might by confelling 
Judgment, have preferred him, and 
do Difference in Reaſotiwhere paid 
without ſuch confeſſing 188 


ger, at the Child's 


butions, although he took not out 
Adminiſtration to ſuch Child 260 
An Executor or Overſeer, who has 
Power by the Will to act in every 
Thing for the Advantage of an In- 
| Fant, may lay out Part of the Per- 


ſonal Eſtate in the Purchaſe of 


Lands, in the Infants Name; but 
if he lends the Money on a bad 
Sceurity, he muſt anſwer it out of 
his own Pocket 273 
An Executor or Adminiſtrator paying 
away the Aſſets in ſatisfying Sim- 
tract Debts, can have no Re- 
lief in Equity againſt a Bond Debt, 


although they had no Notice of it 
; 534] 


An Executor, who duly adminiftrates | 
dhe Aſſets, ſhall not be prejudiced 
by an Accident which happens af- 
ter 1.4 540 


the | 
fall not anfwer the Loſs to the 


173] 


A Legacy given a Child ! 2a Stran- 


the Father by the Statute of Diſtri- | 


| 


' Where an Executor | Pall Be but 4 


A by Will gives ſeveral jegacies to 


his Relations, amounting to near the 


Value of his Eſtate, and makes B. 


and C. his Executors, and gives 
them 20 l. and intreats them to take 


the Trouble of getting in his Eſtate: 


+. Teſftator lives 10 Years aſter, and 


acquires an additional Eſtate, de- 
creed the ſurviving Executor, but 


an Executor 1n Truſt, and that the 


new acquired Eſtate ſhould go to 


the Legatees in Proportion Page 12 


Lands deviſed to be fold for the Pay- 


# 


ment of Debts, and that the Surplus 


' ſhould be deemed Part of the Te- 


the Heit, not to give it to the Exe- 


A Husband deviſes his Library 


the Surplu 


hall tome in 


lator's Perſonal Eſtate, and go to 
Nis Eren 9 


tors, and gives his Exe- 
cutors 100 J. apiece as a Legacy; 
s decreed a Truſt in the 
Executors, and ſubje& to Diſtribu- 
tion; for the Direction concerning 
s, was only to exclude 
cutors in their own Right 81, — 
Books to A. except 10 Books, ſuch 
as his Wife ſnould chooſe, and made 
her Executrix; this Exception of 
the 10 Books, not ſuch a De- 
viſe to the Wife, as ſhould exclude 
her from the Surplus 231 


| 4, made B. and C. Executors, and de- 


viſed ſeveral cles to B. but made 


no Diſpoſition of the Surplus of 


his Perſonal Eſtate; the Executors 
equally for their Share 
of the Surplus, notwithſtanding the 
Legacies deviſed to one of them; 


but if a Bill had been exhibited by 


the next of Kin, Q. whether they 
ſhould nat n as 
as to | 323 
Win 
Erem- 


e * * 


"the "prince — — Matters. 


— 


40 Wan to make a Leaſe with 
_ wfual Covenants, ſhall be intended 


thoſe in that paracular 0 

_ _ Where the Lands the 

A. deviſes to B. and G his wife's Chil. 

| Yren, as he called them, not vwn-. 
ing them to be his, 10 5. * 


an no more, — 4. 


chat he owned 


B. and C. ſhall come in 3 
8, for the 
4 Words of Excluſion muſt 297 > ap 


of the undiſpoſed Surplus, 
' (trialy | 
Words of Recommendation and Dk? Ire 
are in a Will expounded a Deviſe 
ac2 
A Limitation to one and his Iſſue Pro- 
creatit, takes in thoſe boril after; to 
one and his Iſſue 88 ex- 
tends to thoſe wok fave 


extent. 


By 2 in 44 taken 6aR by a 
Simple. Contract Creditor inſt 
— 

er to t 
who had recovered Judgment in i 


 wſwal'all over "England, and not 


4 


491 


# 


III E 
che Exccutor, the Executor 2 re- 
| | | leafable in Equity. Sed. G:! 47 | 
Eremplfication | An Exrent in AM 6 is taken out 'by the 
King's Receiver, againſt his own 
Exempliffcation of Purt of a Patent,, Debtor, againſt whom a Commil- 
not ſuffered to de read in Evidence, fion of Bankruptcy was before a- 
-notwit 8 the Statutes of 3 warded, and the Aſſignees under the 
and 4 of Ele VI. and 13 liz. Commiſlion of Bankruptcy, brought 
 whete the othey Side have no Time| their Bill in Chancery to ſet afide tte 
to conſult the Patent Roll, and ſo] Extent in Aid, and after 15 Years 
may de ſurpriaed by an imperfect Pendency of the Suit, at the Heating 
Nn n Hun. 59 the Bill was diſmiſſed, for that the 
1 119% 6} Oourt of Chancery had no Juriſdi- 
Ciion in Caſes of this Nature, which 
| Expoſition ot Wozds. were only proper for. the Exche- 


quer, being the Court of the King's 


© Revenue, ahd from which the Ex- 


5 _ in Aid iſſued, and therefore 
.examinable there, and if ſer 
be e here, yet the Exche wu 75 | 
carry on the Procels, till the Debt 
cleared, according to — Courſe of 
r e Page 153 


$5 * 8 
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8 


f on 


4. ad his gave a Bond of 
600 l. with a 2 
to confeſs Judgment thereon, de- 

featanced on Payment of 300 J. to 
his Wife, if ſhe ſurvived; after- 


Wuards ſhe joined with him i 5 a Con- 


A yew by Fine of by Nel me; 

extingui er Right 
or any Lien created by this Judg- 
ment on Real Eftate 333 


1 * e 8 ; lh 4. oh 


TOY IS PR LE: | 
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79 
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Fine and Nonclaims 


Þ fraudulen obtained 401 
eee, it to 

make it nd throughout, a 
Crime in the Officers who did i it. 


bur WO for — = 
Fine, 


—_—_ _ 0” BIRT — mucous cd - morn 


Husband and wife Marriage Set- 
tlement, are made Tenants for Life, 


59 
| Forfeiture by a Copyhold. Vide Co- 


2 


* 


— „„ RT 8 


— * f 7 re 
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- Fine, or for a Reconveyance of the 
Eſtate in Equity, and the Examina- 
tion proper only in the Court where 

the Fine was levied Page 150 


+... Forfeiture, 


Deviſee for Life, Remainder over, | 


commits a. Forfeiture by levying a 


Pine, and making a Mortgage, for | 

which, on Ejectment, tlie Remain- | 
der- Man recovered, yet the Mort- 
geagee having no Notice of the Will, 
had a Decree to hold, during the 


Life bt the Mortgazor, and the ra- 
ther, for that the Mortgagor had 


made an Affidavit, that there was no 
Will, and that he was Heir at _ 
| . 


KRemainder to their firſt and other 
Sons of the Marriage ſucceſſively 
in Tail Male; after the Birth of 
their eldeſt Son, and ſeven other 


CTCͤubildren, they by Leaſe and Re- 
leaſe and Fine, mortgage the Lands; 


this is a Forfeiture, and the Mort- 
gagor muſt loſe his Money I 


pyhold. 
41 Fozeign Parts. 
An Agreement made at Paris, on the 


Marriage of two French People, 
touching the Wife's Fortune, de- 


creed here to be executed accord- 


ingly 


A Natwe of Holland, poſſeſſed of a 
Perſonal Eſtate, both there and in 
England, and making his Will in 
Holland, how it muſt be conſtrued, 
ſo as to take Effect, notwithſtand- 


A. being to procure 1000 J. for B. bor- 
rows it, and pays B. only 300 l. and 


takes other 300 L. himſelf, and the 


remaining 400 J in Goods which 
prove worth little or nothing; and 
for ſecuring the whole 1000 l. Bot 
3 Recognizance, yet that being 
ued againſt B. he brought his Bill, 
and had a perpetual Injunction a- 
gainſt the Recognizance, on Pay- 
ment of 300 J. only, and Intereſt, 
by Reaſon of ſome Circumſtances of 
Fraud in 4. Page 80 
A Will as well as a Deed, may be ſet 
aſide in Chancery, for Fraud or 
Circumvention; 123 
One being poor, drawn in to ſell an 
Eſtate at a great Undervalue; yet 
if no Fraud, cannot be relieved 
If a Fine be obtained by Fraud from a 
Feme Covert under Age who dies, 
and her Heir buys in a Prior Mort- 
gage, and then levies a Fine, and 
five Years paſs, and thoſe who claim 
under the Fine, bring a Bill to re- 
deem, Equity will not aſſiſt them 
claiming under ſuch fraudulent Ti- 
_ tle, and alſo by Reaſon of the Fine 
and Nonclaim © 216 
A Copyholder by his Will, intending 
to give the greateſt Part of his 
Eſtate to his Godſon, and the other 
Part to his Wife; the Wife per- 
ſwades him to nominate her to the 
whole, and that ſhe would give the 
Godſon the Part deſigned him, de- 


7 
creed againſt the Wife, notwith- 


ſtanding the Statute of Frauds, ©. 


A Son and Heir apparent, perſuades - 
his Father not to make a Will, 


ing the Difference between the 
Laws of each Country 577 


which he intended to have made, 
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and which was to contain Proviſions | 
for his younger Children, promi- | 
117 
Page 4 
Tenant in Tail is prevented by the 


ſing to do for them himſelf; 
decreed ſuch Proviſion 


Iſſue in Tail from ſuffering a Reco- 


very, in Order to provide for his 
younger Children, by his promiſing | 
3 Kaul | 


to do for them himſelf 
decreed againſt him 
If a Conveyance 
Creditors, ; 
without ſending 1t to be try'd at 
Law 1 
A. Tenant in Tail, Remainder to B. 


in Tail, 4 not knowing of the In- 


tail, makes a Settlement on his 
Wife for Life, for her Jointure, 
which B. who knew of the Intail 


engroſſes, and after the Death of 4. 


recovered on Eje&ment againſt his 
Widow ; but in Chancery relieved, 


and perpetual Injunction granted for | 


this Fraud in B. in concealing the 
Intail,, which if it had been diſclo- 
ſed, the Settlement might have been 
made good 35 
Fraud, in obtaining a Feme Covert, 
to enter into Articles, for ſupply- 
ing the Surrender of Copyhold 
Lands not carried into Execution 


A. brings an Action againſt B. for ly- 
ing with his Wife, after which B. 
aſſigns his Eſtate to Truſtees in 
Truſt to pay the ſeveral Debts men- 


tioned in a Schedule, and ſuch o- 


ther Debts as he ſhould name with- 
in 10 Days, then A. recovers 50co/. 
Damage, and brings a Bill to ſet 
aſide this Deed as fraudulent, and 
made to defeat him of his Recovery, | 
but held not to be fraudulent, the 
Plaintiff being no Creditor at ma- 
king of the 
recovered afterwards founded in 
: jones | 


be fraudulent as to | 
Equity can ſet it aſide, | 


—_ 


and his Debt | 


Malefino, but the others were real 
Creditors, which it was conſcien- 
tious to prefer; but for the Sur- 
plus, the Plaintiff may come in 
3 1 105 
Lands in Mortgage, running through 
three Debts I the Perſon = 
titled to redeem not knowing ha - 
much was due for the Intereſt, is 
informed by the Heir of the Mort- 
gagee, that it was conſiderably leſs 
than really 1t was, whereupon he 
ſettles 1t upon his Marriage, as ſub- 
ject only to ſo much; thoſe who 
derive under this Settlemetit, ſhall 
redeem accordingly, without bein 
obliged to pay the Sum conceal 
for the Fraud 1 
What ſhall be a fraudulent and volun- 
tary Conveyance as to Creditors 
- 75 75 
Where a Bond ſhall be deemed volun- 
tary and fraudulent as to Creditors 


370, 377, 520 


: 


ati 
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Guardian. 


6 OW a Guardian is to be ap- 
H pointed 6 


A Guardian during the Infant's Mino- 
rity, may without the Direction of 
a Court of Equity, pay off a Mort- 
gage, and the Intereſt of any other 
real Incumbrance- 1 
A Guardian ſuffered a Dowreſs to re- 
cover at Law, by not ſetting up a 
Term, which was created for pro- 
teting a Purchaſor, and the Infant 

_ was relieved 
Father, Guardian by Nature 
Child 397 


| ? * 
3 
2 


2 — 
2 4 
% 


Þeir. 
' 
. 


Ws 
of his 


. 47 TH LE ofthe pre 2 ad Haters 


hats" 5 
Me in Tail. 


1 in Tail is prevented S 

the Iſſue in Tail, from fufker. | 

2 Recovery, in Order to pro- 
* for younger Children, by his | | 
promiſing to do for them himſelf, 
Equity will compel him to 9 8 
after bis Father's Death 

A Decree againſt Tenant who 2 oh 
greed to ſell his Eſtate, he ſtands 
out all Proceſs of Contempt for not 
_ obeying it, yet his Wye not bound 
N > oa us | 


wie and Ancettop, 


Where one ſhall take by the Name of 
Heir, though not Heir General | 
54. Vid. Deviſe. 
Where Portions ſhall fink in the Inheri- 
trance for the Benefit of the Heir at 
Law 140, 195, 290 
What ſhall be a neceſſary Implication 
to diſinherit an Heir at Law 381 
An Heir at Law cat't be diſinherited, 
but by a ſtrong and neceſſary Im- 
plication c 440 
Here Factus of the whole Eſtate, ſhall | 
have the Benefit of the Perſonal 
Eſtate, in diſcharging Incumbran- 
ces; but a Deviſee of particular 
| Lands ſhall not 3 
Heir of the Mortgagor ſhall have the 
Perſonal Eſtate ap 
Place, to pay the Mortgage 
Money, though no Covenant in the | 
Mortgage Deed for P 
| 9 + Perſonal Eſtate | 1s devi- 


| 


| fed away by the Mortgagor to his 


bt 61 


Relations, becauſe tis a 
5 


Where « ben ied on 


dale Via Cowon bie 


10 | 
Surplus of his Perſonal 2 
1 mY 4 5 in 
rriage, not in the 
Portion into Hotchpot, to entitle 
her to a diſtributive Share 170. 
Page. Vid. 184 
. into Hotchpot 3 
uſtom of London 269. 574 
London. 


« 
» 


lied in the firſt | 


ayment of it, 


AY N Infant ſhall have ks given 

him, to ſhew Cauſe againſt a 
Decree, where the Lands are devi- 
ſed to Truſtees to be ſold _ 185 

The Manner in which Infant Truſtees 
are to convey the Eftates devolved 
on them, purſuant to Nie "o 
Parliment 


An Infant Male may make 2 Will 4 


his Perſonal Eſtate at 14, a Female 
at 12 11 
Any Perſon may as Prochein amy, ex- 
Hide a Bill in the Name of an In- 
fant, but can't in the Name of a 
Feme Covert, without her Conſent 


976 
An him, who n fix Years af- 
ter he comes of Age, is as much 


barred by the Statute of Limita- 
tion, from bringing a Bill for an 
Account of Profits, as he is from 
an Action of Account at Common 


Law 1 g18 
Jnjun- 
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tho ugh the Party has had five Ver- 


e, 
An Injunction granted to ſtay Tenant | 


dias in Eje&ment  _ 
for Life, without Impeachment of 
454 


Waſte, from defacing the Manſion | 


A Policy of Inſurance being made an 


ill Uſe of, the Court decreed it to 
i 420 


wanne 


A. mortgages to B. and after to C. then | 


B. enters, and after ſuffers the 

: My agor to receive the Profits for 
ſever 33 without requiring In- 
tereſt, 


this Intereſt ſhall not be 
charged on the Lands to keep out C. 


Mortgagee enters, atid the Profits are 
not: 


reſt, but the Coſt Wy Chonges muſt 
| | | 11 


A Bond made in land, and ſent | 
in Treland, the 


over to the Obligee N 
Money to be paid there, held it 
ſhould cry Ini esl. 128 


LI 
+ 4 : 
Interrogatozies. . 
, g [ 


A tiew Set of Iaterrogatories allowed | 


to be ſettled before a Maſter, the 
former being ſuppreſſed, as leading. 


493] 


| ky eu telieve 
we "ol 


ufficient to anſwer the Intereſt, | 
yet the Arrears ſhall not carry Inte- 
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| Joint-tenants, and Tenants in 


One Joint tenant makes a Deed of Gift 
of his Molety to his Wife, as a Pro- 
viſion for her, and with Intent to 
ſever the Jointure, yet being made 
to the Wife herſelf, and ſo Void in 
Law, and without Confideration, 
Sabie 
ns a Term to Teufiees in | 


Tfuſt, to permit himſelf to receive 


the Profits, during his Life, and 
after his Death in Truſt, to permit 
his two Daughters B. and && theit 

Exetutors and Adminiſtrators, to 

receive the Profits during the Reſi- 

due 'of the Term, to be 
divided between them, they payi 
fo much within two Years to his 

other two Daughters: B. dies, C. 

mortgages to D. held that B. and C. 

were Tenants in Common, and not 

Joint Tenants by the Intention of 

the Father, Which was to make 
diſtinct Proviſions for them 163 
One deviſes Lands to Truſtees and 
their Heits in Truft, that the Pro- 
fits ſhall be equally divided be- 
tween E. the Wife, and M. the 
Daughter and Heir of the Teſtator, 
during the natural Life of the ſaid 
E. and after het Death, I give and 
deviſe the Lands to my ſai, Fates, 

d their Heirs, to the Uſe of the 
faid M. and the Heirs of ber Body, 
with ſeveral Remainders over, and 
dies. M. dies without Iſue, and 
E. is ſtill living. By the Opinion 
of all the Juſtices of G B. E and 
M. were but Tenants in Common, 
and E. ſhall have a Moiety of the 
Profits, during her Life, and the 
other Moiety, by the Statute of 


Fraud: belangs to the Executors or 
_ Adminiſtrators 


A. having a Mortga 


7 hs 
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— of M. as before that 


Statute it would have belonged to 


the Heir of M. and of the Teſtator, 
as Profits undiſpoſed of, and reſult- 
ing to him Page 167 
for Years, de- 
viſes after his Debts paid, all his 
Perſonal Eſtate to his two Daugh- 
ters, equally to be divided between 
them. After the Debts paid, the 


Daughters purchaſe the Equity of 


Redemption, and Inheritance of the 

8 Premiſſes to them and 
their 

Common, and not a Joint-tenancy 


| | 332 
A Deviſe of a Leaſehold Intereſt to 
A. and her three Sons equally 
amongſt them, creates a Tenancy 


in Common, though there is no 


Mention of any Diviſion to be made 
LT ng | ' 491 


Jurisdittion, Vide Courts. 


| Leaſes. 


| A articles with B. to make him a 


Leaſe with uſual Covenants, B. 
brings a Bill to have the Leaſe 
made, he ſhall be at the Charges of 


the Repairs, though uſual in that | 


County for the Leſſor to be at thoſe 
Charges; ſceus forſan, if A. had been 

 Phaintiffto have inforced the taking 
of the Leaſe 2 


| 5 
Leſſee of a Prebend makes an Under- 


Leaſe, and the Leaſe being far 
ſpent, and the Leſſee refuſing to 
ſurrender, in Order to enable him 
do renew, though he offered Secu- 
rity to make yp the Tenant's Leaſe 


again, the Leſſee brings his Bill to 


| 


eirs, this is a Tenancy in | 


% 


compel a Surrender, but is diſmiſ- 

ſed, there being no Agreement in 
the Leaſe for that Purpoſe 124 
Power to make Leaſes, how to be exe- 
cutec 257. Vid Power. 
Leſſor ſuffers the Leſſee to hold the 
Lands after the Leaſe is determined, 
Equity won't compel the Tenant to 
account for the Meſne Profits, un- 
leſs the Leſſor was hindred from 
entring by Fraud or ſome extraor- 
dinary Accident . 


| Legacies and Legatees, 


One deviſes to A. 5001. to B. co l. 
and to five _ - like Sum, and 

7 to whom I baue given any 
"2.4 Legacy happen to die, then 

his or her Legacy, and all the Refs 
due of my Perſonal Eſtate to go to 
ſuch of them, as ſball be then living ; 
decreed that it ſhould be taken li- 
ving, at the Death of the Teſtator, 


| and not at any Time after, fo that 


the Death of any of the Legatees 
after, could not carry it to the Sur- 
vivors +. 08 


> 


| Where a Sum of Money, given by 


the * in his e. 1 5 | 

o in inution t | 

« 3 ide Satisfaction. 
A. by Will gives his Children ſeveral 
Legacies, and gives his eldeſt Sson 
2000 |. afterwards gives him 400 J. 

to go to Italy, and being a Mer- 
chant, enters his Son Debtor 400 J. 
afterwards, upon a Calculation of 


his Eſtate, not finding it ſufficient 


to pay the whole, he, by a Codicil, 
retrenches 400 l. out of the younger 
Childrens cies, without takin 
Notice of this 400 l. the 400 l. 
ſhall not be deducted out of the 
2000 l. to the eldeſt Son 298 
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AL Deviſe of all a Man's Perſonal Eſtate | 


at ſuch a Place, a ſpecifick Deviſe 
thereof, and not to be brought in 
to make up other pecuniary Lega- 
eie Page 392 
| A Legatee, who has no Notice of his 
Legacy till the Executor publiſhes 
it in the Gazette, ſhall have no In- 
tereſt for it 


7 1 1 


A Legacy payable at a certain Time, 


ſhall notwithſtanding, carry Intereſt 
only from the Time it is Narr 
2355 | 161 


Legacies veſted or lapſed. 


A. deviſes 300 J. to B. which he wills 
to give C. his Daughter at his Death, 
or ſooner, if there be Occaſion, for 
her better Preferment: B. dies be- 
fore the Teſtator, but C. ſurvived 
and died at the Age of 16 Years, 
this is not a lapſed Legacy, but ſhall 

o to the Repreſentative of C. B. 
being only in the Nature of a Tru- 
„„ 
ega eviſed to an t, pay- 
able — to be paid at the Age o = 
s an Intereſt veſted fo, that it ſhall 
go to the Executors or Adminiſtra- 
tors of the Infant, though he dies 
before that Age; otherwiſe, if de- 
vuiſed to one at 21, or if, or when 
he ſhall attain the Age of 21 317 
A Legacy deviſed to an Infant to car- 
ry Intereſt at a certain Rate, veſts 

in him ſo, as to go to his Executor 

or Adminiſtrator 318 
acy to be raiſed out of the 
ſink in the Inhe- 
| 318 


two 


But a Leg 
Real Eſtate, ſhall 
ritance PETS 
A. deviſes 5001. apiece to his 


Grandchildren by Name, and if | 


either of them die, his Share to go 


to the Survivor; one of them dies | 


in theLife-timeof the Teſtator, his 


en. 


One who by his Will directs that his 


Share ſhall go to the Survivor, and 
is not a lapſed Legacy Page 


Limitation of Suits andDemands. 


What will revive a Debt, and bring 4 
it out of the Statute of Limitations 
. | 8 
A Debtor, who publiſhes an 1 
ment in a News-Paper, that all 
Debts due from him ſhould be paid, 
by this a Debt barred by the Statute 
of Limitations ſhall be paid 385 


Debts ſhall be paid, or who makes 
| Proviſion for the Pa t of them, 
thereby revives a Bebe barred by 
the Statute of Limitations, and 
makes his Executors liable 385 
A Promiſe to pay a Debt which is 
; barred by the Statute of Limita- 
tions, ſufficient to maintain an Aſ- 
ſumpſit, but a bare Acknowledg- 
ment of it not | 385 
An Infant who neglects to enter fix 
Lears after he comes of Age, is as 
much barred by the Statute of L. i- 
mutations, from bringing a Bill for 
an Account of Profits, as he is from 
an Action of Account at Common 
5 Law | 518 


by Will deviſts to B. 400 l. which 
was the Sum lent, in full Satisfa- 
ction of all the Monies which he 
owed B. and ſubjects his Real Eſtate 
to the Payment of his Debts : The 
Debt which 4. owed B. amounted, 
by Reaſon of Intereſt, to 800 J. but 
was barred by the Statute of Limi- 
tations; Court will ſuppoſe the Te- 
ſtator miſtaken in his Computation, 
and the whole Debt ſhall be paid 
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London, 


A voluntary Judgment given 
Freeman of London, payable 
Months after his Death, to be poſt- 
pon'd to Debts by Simple- Contract, 


and to the Widow's Cuſtomary Part, 
but will bind the Freeman's Lega- 
tory Part Page 17 


Freeman of London gives Bond to his 


Mother, to be paid after his Death, | 


this ſhall go out of the whole Eſtate, 
and not out of his Cuſtomary Part 
only | 50 
If an Orphan Son dies before 21, his 
Share ſurvives, and if a Female dies 


unmarried, and within the Age of 


21, her Share ſurvives likewiſe, 


and the Orphan can't give it away | 


Where the Wife's Portion in the 
Chamber of London ſhall 


| Baron and Feme 

A Freeman of London being deſirous 
to make a Difference between his 
Children, in Point of Fortune, de- 
viſed to two of them a Bond of 
Z3oco l. afterwards by Advice of his 
Lawyer, (whom he conſulted about 
the Method of ſecuring it to 
them) the Clauſe in the Will was 
obliterated, and the Will repub- 


liſhed, and the Bond was altered, | 


A eg given in the Name. 
of J. B. in ruſt for theſe two 
Children, yet held, that this 3000 J. 
muſt be brought 
they would intitle themſelves to any 
farther Share of the Perfonal Eſtate 
l 26 
A Freeman of London, in Confer 
tion of 600 l. covenants, that if his 


| 


into Hotchpot, if 


LE of the principal Matters. 


or Adminiſtrators ſhould Pa ö 


| 


| rvive to 
her, notwithſtanding a Settlement 
made by the Husband 209 Vide 


Wife ſurvived tim, his Executors 
| 


he 
600 l. out of his Perfonal Eſtate ; 
this is ſuch a Compoſition, as will 
exclude her from any Part of the 
Cuſtomary Share Page 325 
The Wife of a Freeman of London, 
ſhall not take by her Husband's 
Will, and likewiſe by the Cuſtom, 
unleſs it be ſo declared in the Will 
If a Loſs happens to a Freeman 5 | 
London's Eſtate, by the Inſolvency 
of his Executors, ſuch Loſs ſhall 
be born out of the Teſtamentary 
Part of his Eſtate only, and not out 
of the whole Perſonal Eſtate 409 
A Grandchild of a Freeman of London, 
can't come in for a Share by the 
Cuſtom FIT A 470 
Though a Freeman of London by 
Will, declares that he had given 
ſome of his Children 1000 J. apiece, 
in full of their Orphanage Part, 
et this very Declaration upon 
ringing the Advancement into 
Hotchpot, intitles them to their full 
Cuſtomary Share; but whether 
Proof will be admitted to ſhew that 
the Advancement was more than 
declared by the Father QO, 470 
An after-born Child of a Freeman of 
London, ſhall come in with the 
others for a Cuſtomary Share 499 
The third Part of a Freeman of Lon- 
_ = — 5 which he has 
a Power of diſpoſing of, ſhall, upon 
his Yn inteſtate g . to 
the Statute of Diſtributions 499 
A Freeman of London, on his Inter- 
marriage, agrees with Truſtees to 
add 1500 J. to the Wife's Portion, 
which was 1500 J. more, to be laid 
out within two Tears after the Mar- 
riage, in a Purchaſe of Lands, and 
ſettled on the Husband for Life; 
mainder to the Wife for Life in 
Lieu and Bar of het Dower and Join- 
| ture, 


* 


_— 
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ture, Remainder to their Iſſue; this | 
is no Bar of the Wife's Cuſtomary 
Share Page 505] 
A City Orphan. can't by Will before 
21, diſpoſe of his Orphanage Part, 

ſo as to prevent Survivorſhip 537 
Whether a Releaſe given by one who 

marries the Daughter of a Freeman 


then the Husband dies, the 500 7 


not being laid out; per Trevor and 


Rawlinſon, this Money is not to be 
conſidered as Lands, but per Hut- 


chint it is, and to go to the Perſon 
to whom the Fee is limited, and 


not to the Executors of the Husband 
n 


of London, ſhall bar the Husband Bond porn before Marriage to leave 


and Wife of their Cuſtomary Share 

; 544 

A Man who marries a Freeman of 
London's Daughter, without his 


Conſent, joins with the Wife in a | Where a Court of Equity will carry 


Releaſe to the Father, in Conſide- 
ration of 100 l. of all their Right to 
his Perſonal Eſtate after his Death, 
this ſhall bar them of their Cuſto- 
mary Share | 594 


the Wife, ſo much, though extin- 


guiſh'd at Law by the Intermarriage, 
yet ſupported in Equity as a Mar- 


riage Agreement 237 
Marriage Articles into Execution, 


though to the defeating of Credi- 
tors 0. 225 


Marriage Brokage Bonds 


_ Lunatick. Marriage Brokage Bond, ordered to 


be delivered up | 


If one marries a Lunatick, who is un-] A Bond obtained in Fraud of a Mar. 


der the Care of the Committee of 
the Court, this is a Contempt, for 
which the Perſon marrying may be 
committed, and Marriage is no ſ#- 
perſedeas of the Commitment, ſo as 


to take him or her out of the Cu- | 


ſtody of the Committee 203 


Marriage Articles. 

Y Marriage Articles, agreed that 
D 5001. the Wife's Portion, ſhould. 
be inveſted in, a Purchaſe of Lands, 
to be fettled on the Husband and 
Wife for their Lives; Remainder 
to the Heirs of their two Bodies; 
Reminder to the Heirs of the Body 
of the Wife; Remainder to the 
Plaintiff, the Wife's Brother in Fee; 
the Wife dies without Iſſue, and 


riage Agreement, though aſter- 
wards aſſigned to a Creditor for a 
juſt Debt, ſhall be ſet aſide in 
Equity | | 1322 


14 Servant beſpeaks Things for his 


Maſter, and alſo for himſelf of the 
ſame Tradeſman, how far he ſhall 
be liable for thoſe Goods he beſpoke 


for his Maſter "BS. 
A Servant to King James II. relieved 


againft a Judgment at Law for 


Lace, &c. delivered for the King's 


Uſe a before his Abdication on 
the ( 


whereby it appeared, the 
never took the Plaintiff in his own 
Perſon to be liable, but had always 
been paid out of the Privy Purſe 


4s 
_ WPozt- 


ircumſtances of the Caſe, 
Defendant 


1 
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_. Heir of the Mortgagor 


2 


, 
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| * * LY \ 
Mortgage. 


A Mortgage, though forfeited, and 
though the Heir buys in the Equity 
of Redemption, and though no De- 
fect of Aſſets, yet ſhall go to the 

Executor: But had the Heir been 


in by Deſcent of ſuch forfeited 


Mortgage, when he bought the 
Equity of Redemption, and no De- 
fect of Aſſets, | 

. him 2 

ortgagee ha receiv . 

| Coe. . account for . 
2 per Cent, over Value to fink the 

Principal, but if the Principal and 
Intereſt had been overpaid. at that 
Rate, no refunding "40 

ſhall have the 


Perſonal Eſtate applied 1n the firſt 


uity would not | 


Place, to pay off the Mortgage Mo- 


ney, though no Covenant in the 
Mortgage Deed for Payment of it, 
thou the Perſonal Eſtate is devi- 
ſed away by the Mortgagor to his 
Relations, becauſe tis a Debt 61 


A Deviſee for Life of mortgaged 
his Proportion of | 


Lands, muſt 
the Mortgage 
Decree again 
ſion to redeem, but 
count taken, a Church becoming 
void, Mortgagee preſents, yet a Pe- 
tition ordered to revoke Pre- 
- ſentation 09 Og 
One ſells his Eſtate of 14 J. per Ann. 
for an Annuity of 26 J. per Ann. 


oney 62 


during his Life, with Clauſe. of 


Re- entry for Non- payment; and 
the oak being in Arrear, and 
the Purchaſor being unable to pay 
it any longer, the Grantee Re-en- 

ters and deviſes thoſe Lands to De- 


fendant, and dies about a Year af- 
and the Plaintiff having an Aſ- 


ter; 


3 


a in Poſſeſ- 
Fore the Ac- 
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ſignment from the Purchaſor of all 


I Intereſt, brought his Bill to re- 


deem, on Pretence of its being in 
Nature of a Mortgage, but was dil- 
miſſed, no Redemption being ſought, 
during the Life of the Grantee, 
whilſt it was uncertain; whether 
the Bargain would be a good or a 
bad one, and it was only a Condi- 
tional Purchaſe, and not a Mort- 
% Page 95 
ortgagee lends Money at 6. per 
Cent. and in the Deed, agrees to 
take 5 J. per Cent. if it be paid with- 
5 4 . _ it became due, 
it the Mortgagee fail to pay at the 
preciſe Tire. he muſt e | 
pay 61. per Cent. #42, BOO 
An Executor ſhall not redeem a mort- 
gaged Term, without paying a Debt 
contracted after | 18 
Mortgagor borrows more Money on 
Bond, the Vendee of the Heir of 
the Mortgagor | ſhall redeem the 
Land, without paying the Bond 
Debt 8 


A. ſeized in Fee, in Right of his Wits, 
joins in a Fine, and declares the 
ſes to B. by Way of Mortgage, 
for ſecuring 15,0001. and ſubjet 
thereto to the Uſe of A. for Life ; 
Remainder to the Wife in Fee; 
then A. acknowledges a Statute to 
C. for 5001. then the Wife dies, 
and A. ſells his Eſtate for Life for 
30001, to D. the Son and Heir at 
Law of the Wife, who had no No- 
tice of the Statute, and the Mort- 
gage is afligned to a third Perſon, 
who paid off the 15000 l. and ad- 

vanced the 3000 J. then D. acknow- 
ledges a Statute to E. who had no 
Notice of C's Statute, makes his 
Will, and deviſes theſe Lands to 4. 
and dies; as to the 3000 J. held 
clearly, that ſhould be preferred to 
Cs Statute, held alſo, that Es Sta- 
tute 


A 


* + 
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[ 7 Matters. 


© tute ſhould be preferred to C's, be- 
. cauſe the Mortgagee was but in Na- 


ture of a Truſtee for the Son 158 | 
A Mortgagee in Fee in Poſſeſſion, de- 


one of 3 Daughters 


their ang by r* 
es, 


marries 


Page 265 


on his 


a Monger, e. mon 
om the ing Ps, ns ET n, 
Bond, ſhall redeem, without paying 

the Bond Debt, but his Heir can't, 


_— on the Pon _ Equi- 
of Redemption, ſince the Statute 
| ain alt fraud Deviſes 407 
A. borrows 200 J. on the Pawn of 
ſome Jewels; afterwards he bor- | 
rows three ſeveral Suma, for each 
of which, he gives wir Rote with- |' 
nn taking Notice of the Jewels, 
his Executors ſhall not redeem the 
Ee, without paying the Money |: 
on the Notes 

in Fee is made * 
E on Payment of 300 l. and In- 
tereſt, upon any Michaelmas Day; 
Mort dies, having deviſed 
Ck 95 ne . — 
being no Covenant for Pa of 
F 
Pan 


| hall be able 
A Man-t 


yi, 


; Sollicitor's Bill being taxed, and 


A 


held — her 
Share ſhould not go to her Hus- 
yu 5 Parlors Ear, but ſhould | 


te inthe Wife's Hands 


n on Motion and Aﬀidavit of his 


+ — — 


wt * * 


e eee 0 the Ci | 
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„ 92 
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Few. S . . 4 
1 „ © 
ages 


being about to go beyond Sea, had 
a ne exeat Regnum, though no Bill 


in Court whereon to 3 this 
viſes it to his two Daughters, and | 


Writ Page 171 
A in a ne exeat not to 

be diſcharged after Auf wer, put in 

by the nor even after 


Decree againſt the Defendant, and 
Commitment for 19000 /. decreed 


againſt him; for if (as urged 
is no Danger of the if wrt) thr 


0 | mer u the Surety 1 15 h 


7 


24096 oy 4b "ALE 


4. ſell 0 A. who has Notice of an 
t Gwhohdsna Novice, ind he to 
. „„ hs 
Nee wan e firſt Notice to . . | 

t be deny d pole polkively, 5 
8 131G6HO + 2826 
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Mines, againſt the other Outlawry, | 


inthe W Plea Page 
34 


> OO _— 


| Paraphernalia... 


Jens and Chamber Plate bought | 


out of Pin-money, allowed the 
Wife as her denn 


27 
Where the Wives 


araphernalia will 


E — — Debts 295 | 


AY 
Parties wanting. 


Two Executors, and a Bill by a Reſi- 


duary Legatee againſt one, only to 
21 WN an Account of his — | 


e, Fe 


ipts and Payments. 
—— — the Ob 


the other, diſ- „ unleſs in the 
Proceſs of the ny It ſhould a 
pear n zo where two Fa- 
Tors are, a ff has been allowed 
- * one, the other _ beyond 


Ka 8 Defendant be proſecuted | 


regularly to a Sequeſtration, the 
_ Plaintiff; may go on without him 


rving a Subpæna at à Place wher 
; 2 but once, and that 


a ge 


Uy if 
wee g e que 2. 


2 
Truſt 1 * all Cafs| 


them to an Account, without ma- 


inſt the other Defendants, but | 
ſuch r Is — 
9 | If Plaintiff replies to the Defendant's 
but the Truſtee needs 


275 
Part of the Proprietors of an Under- | 
taking, may bring ſome others of 


cally if they fue on Behalf inf 
themſelves and all on reſt Page 


797 | 


4 


| Where the Phintiff a baer, had 2 


Decree for the Duty and Coſts, and 
the Maſter taxed full Coſts; yet on 
Motion, ordered Plaintiff and his 
Sollicitor to make Oath before a 
| Maſter, of what they had paid, or 
were to pay, and that to be allowed, 
but no further \ 849 


Payment. 
Voluntary N by an ro 


in what a good © 189 
* 1 i 


5 - N. 
FED, 
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Peers. AA ef 
A — dad; to Do 
confeſſed in her ee on PRO 
only, not on Oath / 92 
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torney-Genetal of * 

Court, exhibits an Ker 
Behalf of one Part-Owner of Coal 
_ . Mines, againſt the other Outlawry 
in the Relator, is a good Plea 13 


The Att 


: Plea, he thereby admits the Plea to 
be good, if it be true, and the Va- 
bat of the Plea can never aſter be 

ered, but only the Truth of 
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N 79 7 1 provided by Marriage Settle- 
> 1 younger Children, to be 
Portion. I] 4 fol ime, as the Truſtees 
| think proper; one of the wo 
Where the ordinary Profits of a Term | dren dying at 17, before 


are not ſufficient to raiſe a Portion, 
Timber may be felled, or a Mine| - 


| worked for It _ the Heir, 775 


A portion deviſcd/ to 4 Daughter — 
of a Real and Perſonal Eſtate, to be 
paid at 21, without ſaying or Mar- 
riage; the Daugh 
dies before 21, yet by Reaſon of the | 4 
Marriage, it — then due, Marri- 
age being the Cauſe of Portions 

a og 


A Portion of 4600 . deriſed out of | 
Lands to a Daughter, if ſhe mar- 
- ried' with the Conſent of A. and B.. 


to be paid at her Age of 21, or Day 
of Marriage, which ſhould firſt hap- 

— but if ſne married without 
fuch Conſent, then ſhe was to have 

1000 l. only; the Daughter dies 
about fix Years of Age, decreed 
the Portion ſhould fink for the Be- 
nelit of the Heir, and not be ſubject 
to Diſtribution, though ſtrongly in- 
ſiſted it was a and as ſuch, | 


ter marries and | | 


the Spiritual Court | 


pointment, his Portion ſhall Pi in 
the Inheritance; but Maintenance, 
and a Sum paid in placing him out 
Apprentice, to nnen out of 
the Truſt Eſtate Page 213 
Conditions annexed to the Payment of 
To and that they ſhall marry 
bk Conſent, &. 227, 541, 362 
iſes to his two younger Sons 


\ and a Daughter, out of Lands, Por- 


ble at 


ter marries and dies der A C5 
having two Children, held that 
was not ſuch an Intereſt veſted * 
her, e 

Adminiſtrato-r . | 
A Portion given by a Father, —— 

at a future Time, dal ny e 
8 reſt, if no other Proviſion is made 
for the Child; ſecus, if given by a 


det e 357 Val. 367, 45. 


503 
4 ae . apiece to his three 


Es — at their Ages of 21 or 
iage, be paid out of his 


tions of 600 l. apiece, 


21, with Maintenance: 


1 enn in 
q | 


140, 290 | 
A Term is indi by Marria e Set- 
tlement. to raiſe 3000 J. for 


-Tr Lands to make his 
Wiens Jointure, and td raile 3000 /. 
for his Dau «roo: the 
Daughter ſhall” not have tr Por- 
tions of 3000 l. and ſhe 1 

5 _ of Five Years, and 

raiſed» out ef Land, it ſhall | 

= be raiſed for her Adminiſtrator, 


Oh. | 
ters Portions wittiin'two Months of 
the Death of the Survivor of the 

© Hosband and Wife; there being one 

nter, the' Father deviſes the 


but the Intereſt or Maintenance the : 
195 


Child wus intitled to, ſhall. 


f Stock; and deviſes the Rents of his 
Neal Eſtate to his Wife for Life; in 
„Tien of Dower, and for the Main- 
_— - his oe and to- 
wards making up their pores 
bold, deviſe has Debs rap his res 
a1 is Lands to 
{tes with his Wife, he 
ad 'Executors. .' The Stock was 
but 1001 Value; the Wiſe being 
dead, and the two eldeſt Daughters 
— had their Portians paid 
held, that the Lands were 
liable in the Hands: o dhe Sen w | 


! 


OY 


| 
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A ſeized of av Bſtate in Poſſeſſion, | 


and of a'Reverſjon- expectant, on 
the Death of J. S. deviſes the Eſtate 
. — A for Life, 
N aving 2 a Daughter, 
he deviſes the Eſtate in Poſſeſſion, 
after his Wife's Death, and likewiſe 
his Reverſion, tohixSan, upon Con- 
dition, that he paid the Daughter 
1000 l. within 12 Months after the 
Death of 5. D. and on Default, 
that ſhe may enter; F. D. died, 
- Hviog the Wife and J. S. on a Bill 
brought by the Daughter and her 
 Husband, deereed the Portion to be 


raiſed, though neither of the _ 
= | 


. ticler Eſtatcowenedetermined: 


On a Marriage . Settlement, on F hes 
of Iſſue Male, a Term for Years is 


created and veſted' in Truſtees, for 
— a Sum of Money for Daugh- 
* ters, 
a Time a 


s of the Power are; that 
: - — ſhall raiſe it out of the 
Kents, Iſſues and Profits of the 
Lands, as well by leaſing or demi- 
ſing of the ſame for 21 Years, or 

three Lives; * the Truſtees 
if there bs Gras 


arm mn 


" * 
94 
4 
, * 1 ; C3 F is FF 
* 1 
: * 1414 


any «Tem SiMe in Traſt 
J. for ſuch (child or 


- Children, —— be living athis| 


Death | a Poſthumous Child held, 
2 Child livin at his Death, to take 
within the of that: Truſt, 
which: was not to 


there is no particular | 
inted for raifing it, and | 


— 


9 any W £ 
3|- 


conſtrued o- 


Power. 


If a Man gives his Wife! Power to di- 
vide his Eſtate amongſt his three 
Children. ſhe muſt do it equally 

Page 256 
Tenant for Life, with Power to make 
Leaſes of all Land anciemly demi- 
| fed, reſerving the ancient Rents, 
and of the or Lands, reſerving 
the beſt improved Rents ; makes a 
eneral Leaſe of all the Lands, re- 
g Rent in the very Words of 
the Power. Leaſe adjud ed void by 
— 1 — Chief Tuſtic: 


upſt the Opinion of Fr. 
Ce jaft ißt 2 be 257 
By Marri age-Settlement, there is 


Proviſo, Adar if the Wiſe ſhall — 


pen to ſurvive her Husband, not 
_ Idae, or without Iſſue law- 
Wie begatten between them, the 
. have Power to diſpoſe of 

the Husband dies, 

ling Hu ue: ſome Years after, that 
without Iſſue, and then 

the Wife ſelk thoſe Lands ; held the 
had ſufficient Power 5 

Ha Man by Will in wits his N 

| e of his | 


| ſtrily, as a'Limitation at Law 50 


"Er 


6 


Pꝛot eedings. | 


If one be taken up on an Attachment, 


either 1n Proceſs, or in Execution 
after a Decree, yet in both Caſes, 
on his appearing babes the Regiſter, 


he is to be diſcharged, and to an- 


ſwer the Interrogatories at large, 
not in Cuſtody z and if he be conti- 


nued in Cuſtody, the Court on Mo- 


tion, and appearing before the Re- 
giſter, will diſcharge him Page 110 
By an Infant's coming of Age, Admi- 


niſtration durante minori Etate | 


ceaſes, and Suit by ſuch Adminiſtra- 
tor is thereby determined, ſo that 
the Infant can't go on therewith, 
but muſt begin anew, unleſs a De- 
cre to account were had, in which 
Caſe, the Infant on a Bill brought 
for that Purpoſe, may be allowed 
to go on therewith 1 
pon an Appeal from the Rolls, or to 


the Houſe of Lords, no new Mat- 


ter to be inſiſted upon 295 
The Sheriff cannot take a Bail Bond 
u pon an Attachment for not paying 

Coſts, but in ſuch Caſe, a Meſſen- 
ger is to go to bring in the Party 


331 
On Appeal from the Rolls to my Lord | 
Chancellor, the Cauſe is open, and | 


the Party is at Liberty to read new 
Proof, and offer what he can againſt 
- the Decree Er 


Purchaſe and Purchaſoz, 


A Particular in Writing for the Pur- 
chaſe of an Eſtate, noWriting within 


the Statute of Frauds, unleſs the | 


Party purchaſed by it, or that it 
was ſhewn him at the Time of the 


_A TABLE of the principal Matters. 


more than the Words in the Con- 
veyance will in ſtrictneſs carry, the 
Purchaſor can't compel a ſpecifick 
Executiori of the Refidue on the 
Particular FS Page 29 


letting in an Incumbrance on her 
Jointure Lands, and barring the 


Uſes to the Husband for Life ; Re- 

mainder to their Daughters; tlie 

Daughters are not Furche 

to ſhut out a Judgment Creditor of 
the Husband's, antecedent to the 

barring of the Eſtate Tail; but the 


leſs the Conſideration of the Wife's 
parting with her cas had ex- 
tended alſo to the Limitation to the 
Daughters * un 

A Limitation to a ſecond Son in Re- 
mainder in Tail on a Settlement on 
the Marriage of tlie firſt Son, and 
in Conſideration of the Wife's Por- 
tion, makes not the ſecond Son a 
Purchaſor „ 

A Man 


ſelf, Part of the Land is left out, 
Equity will ſer it aide 307 


* $i © no Mt 4 — — HO” 7 


—_— 


Recovery in Common. 


433 


Feme C Truſt of a Bond, mar- 
me Ae Pe 


Purchaſe; ſo that if that contains 


Obligor, and af- 
71 ter 


2 
The Wife joins with het Husband, in 
ſtate Tail, and then limits the 


fors, fo as 


| Limiration to them voluntary, un- 


om I 
purchaſing an Eſtate by a Par- 
ticular, but in the Conveyance it- 


| Common Recovery, no Bar of 
a ang rgtie; is wy 25 ry 
Security 2 for ; raifing a 
e : ated 


r . n 


_ T FF L E of the principal Haters. 


2 his Death, che Bond being put 


in Suit againſt the Surety, he could 
not be relieved in Equity, becauſe 
like the Caſe, where the Husband 
before Marriage joins in aſſigning 
the Woman's Perſonal Eſtate in 

Truſt for herſelf, though urged it 


was a Releaſe in Equity, as the Ob- 


ligee marrying the Obligor is a Re- 

leaſe at La π Page 41 

Whether a Releaſe given by one who 

marries the 8 of a Freeman 
of London, ſhal 

| nd Ws of Weir eee 

55 5344 


1 C ema we? 2 


Deviſe of Chattels for Life, 3 Re- 
mainder over good; but if of ſmall 
Value, and the 
be otherwiſe 71 


| Deviſe of a/Perfonal Eflate to one and 


lus Iſſue, or to one, and if he die | 
without Ifve, Remainder over, the 
Remainder is void 323, 421 


Wher the mean Remainders deter- 
C e Effate for. Life and Re- 


mine, 


verſion bein ag the ſame Perſon, 
tall conſolida 390 
Deviſe af a Rent. of 1901. per 


Ann. to be iſſuing out of the Rents | 


and Profits.of Lands, which were 
worth but 504, with Power of Di- 
ſtreſs, enters into the Lands, and 
by Will deviſes the Arrears of the 
ſaid Rent-Charge, the Deviſee ſhall 
recover in l 122 
One having granted a Rent- Charge, 
with Clauſe of Bf Diſtreſs, and —— 


nant tl ſhould be lia- 
e 


bar the Husband 


— 


Cale require it, it 


— 


Rent-Charge being great! in Is 
rear, and no Diſtreſs to 5 
the Land untenanted, yet the Court 
would not decree the Grantor to ſet 
out a Diſtreſs, or that the Grantee 
ſhould hold the Land till ſatisfied, 
nor vary the Agreement of the Far- 
ties Page 126 
Tant for Life makes a Leaſe for 
Tears, Rent at Lady- Day 
and e and dies on Mi- 
- 8 2 about 12 ,a-Clock at. 
ent ſhall go to his Ex- 
#7 oo and not to the Remainder 
Man; but if ſuch Tenant had a 
Power of leaſing, and had died in 
the Manner aforeſaid, the Rent, in 
Reſpe& of the Continuance of the 
_ Leaſe, muſt have gone to the Re- 
* mainder-Man, as incident to the 


Keverſion Vs f e336 bs 
2 N 7 L 75 

"REIT: of an Executor, may retain 

towards Satisfaction of the Debt ow- 


ing by the firſt Teſtator, becauſe he 
is tor of the firſt Teſtator : 
bat. if one be. indebted. by Band 
to 4. and makes A. and B. Execu- 
tors and dies, and then A. makes 
C. Executor and dies; in this Caſe, 
C. can't retain, becauſe he is not 


Tap Executor of the firſt Teſtator; but 


B. is his Executor by ſurvivorſhip, 
and the only Reaſon of allowing 
Retainer is, becauſe the Executor 
can't ſue himſelf 179 


| Revocation, 
One wakes his Will, and 33 de- 
viſes certain Lands, which he after- 


wards mortgages, this no total Re- 
vocation of * Will 05 


Ad, and 


4 7 AB LE In 2 . 5" 


One by WII deviſes Lands to Tru- | 
Rees in Truſt to pay 200 l. per 
fun. Rent-Charge to 
Life for her Jointure, and other 
and Charges thereout; at- | 


Legacies 
ter which, he and his Wife join in | 


_— for railing 8000 and | 
ine accordingly, and he ex- 


4 beute 5 a Deed of Truſt, to ſell for 
Payment of Debts, and the Surplus 


to him and his Heirs, yet af- | 


ter his Death, all this held no Re- | 


vocation, but only pro tanto, ſo 
that the Wife allowed to come in, 
for her 2001, per Am. and the other 
4 if Kae, Charges to take Place 
of & af not, in Proportion 


Pape 32 


A Portion given a Child ſubſequent to | 


the making of a Will, a Revocation 
of the Will pro tanto, 183. Vide 
Satisfaction and Legacy. 
One deviſes his Land by Will, atteſted 
by three Witneſſes, and afterwards 
makes another Will of his Land, 
which revokes all former Wills ; 
but this Will is not duly executed, 
the laſt Will being no Will and 
void, will not amount to a _ 
tion of the former 
Lands deviſed to one in Fee, __ 
terwards mortgaged to the ſame 
_ Perſon, is a 22 in toto, but 
if mortgaged to a Stranger, a Revo- 


cation quoad the Mortgage 2 | 


314 


N E ſettles his Eſtate on Tru- 


ſtees, to be ſold for Pa of 


his Debts, with Power of Revoca- 


tion; then he marries a Daughter, | 


is Wiſe for 


5 


his Wife, 


I 


Dr 


A her a Portion, and 9 . 7 9 
that the Husband ſhall have tine 
| heaper than an 
zee after he by Will rexokes 
the Settlement, gives the Hushand = 
b and dies, tlliis Legacy held 
to be in Satisfaction of 10 1051 3 


1 ; | Eftate 150 % cheaper 


- ſecured by the Settlement, Page 138 


55 before Marriage, covenants to ſet- 


tleLands in Conſideration of 20060 /, 
Portion, on himſelf for Life; Re- 
- mainder to their firſt and other Sons 
in Tail; Remainder to the Daugh- 
ter in Tail; Remainder to him: 


then beyond Sea, the Marriag 
had, an a Daughter born, a the 
Husband being taken ſick, deviſes 
+a JA be his wy 
I ing '@r/ient) ſhould have a 
poſthumous Daughter; ſhe to have 
. $004 of the 1388 and if either 
died before 21 or Marriage, the 


Survivor to have the whole; and 


gue all his Lands to his Wife and 
r Heirs, and the Surplus of his 
Perſonal Eſtate after Debts paid to 
her  Executors, and 
makes her Executrix ; then another 


Daughter is born, and the Hus- 


band dies without any Alteration 
of his Will, or any Settlement 
made; decreed that a Settlement be 
made with a Power of Revocation 
to the Father ; and that Legacies 
be likewiſe paid the Children, the 
youngeſt Daughter being 2 poſthu- 


5 mous Child, within the Intent of 


the Will 175 
Where a Portion given a bunter 


after the Father had made his Will, 


ſhall be in SatisfaQion of a 

en her in the Will 9 

of 150 l. given | a colla- 

which was ou 4. and who after 
| 5 gave 


A 


"= 
in Fee, with 'a Power of Revoca- 
hk —_" to the Wife's 9 7 


ughter, and if his 


Quarterly, 


Life, 5 


, v 1. 
4 


4 


Ie T 1 2 1 of The RT; 7 = 


gave her- 1000 L L Portion, ſertled af 
harch-Leaſe on her, and main-⸗-- 
Fes her and her Husband 14 


et held no Satisfaction, 228 


2 gives n to B. of 300 l. eondi- 


tioned to pay 20 l. per Ann. for Life 


oy — given by __ by Will to 


ayable half y, and with 
2 dulden held no 4 — 
2 Page 236 


A Wife parts with 14 J. per Ann. of 
her Jointure, and the Husband 
gives her a Note that his Executors 
ſhould pay her that Sum during 

he after by Will gives 

Her 1 Ann. out of certain 

: ts = ife, held a Satisfaction 

of the Note 2240 


4. by Will gives 750 l. to his Son, 


and afterwards buys him a Cornet 


of Horſe's Employment for 650 J. 


which Sum was proved, he in- 
tended to ſtrike out of his Will; 
held that the 650 l. ſhould go in 
Diminution of the 750 l. 263 

Where a Deviſe ſhall be a Satisfaction 
for what is due to the Deviſee 314 

A Debtor, without taking Notice of 
the Debt, deviſes a Sum as great or 
greater than the Debt to his Credi- | 


tor, this ſhall be a Satisfaction; ſecus, | 


if it were deviſed on a Contingency 
or it were leſs than the Debt 394 
By Marriage-Articles, 700 J. being the 
Wife's Portion, together with 700 J. 
to be added to it by the Husband, 
was agreed to be lid out in the 
Purchaſe of Lands, to be ſettled in 
ſtri& Settlement, with the Remainder 


in uſual Form to the Heirs of the 


Husband ; before any Purchaſe 
made, the Husband dies without 
Iſſue, having firſt deviſed his — 
ſonal Eſtate, which was of 

Valye than the 1400 J. but wh — 


without any Deduction, N 
te like Annuity of 20 J. per Am. 


ö 


i 


wy Notice of it to his Wie; 
| Real Eſtate to his two Ne- 
phews. one of whom was his Heir 
at Law; this Money ſhall in a 
Court of Equity, be looked upon 
as Land, and the Deviſe to the 
Wife, which was of greater Value 
as a Satisfaction thereot Page 400 


Scrivener. 


A Scrivener who was employed to ex- 
amine into a Title, fails in his Dut 
by neglecting to make a thorough 
Enquiry, &c. whereby his Client is 
a Sufferer ; afterwards the Scrivener 
agrees to make him SatisfaQion an- 

other Way; this Agreement de- 
creed in ſpecie, though urged that 
there was no Conſideration 1 
Scrivener or Attorney puts out his 
Client's Money on à Security, 
which he might on the leaſt EE. 
quiry, have found to be defective, 
or even Ar * r. Notice of an 

Ejectment, delivered on a prior 

Mortgage, yet could not be charged 

in Equity to anſwer the 7 

1 

If one truſts his Serivener, (who puts 
out Money for him) with the Cu- 
ſtody of his Bond, and the Scrive- 
ner receives the Money, and deli- 
vers up the Bond, the Obligee is 
1 as againſt the Obligor for 
ever; 8 in Caſe of a Mortgage, 
becauſe a legal Eſtate is veſted, 
which can't be diveſted without Al 
ſignment 209 


Settlement. 


A Settlement after Marriage, recited 
to be in Conſideration of a Portion 
ſecured, ſhall be preſumed to 2 


in N N an ee pre 
_ vious to the Marriage, though no 


Proof of it, and ſo good againſt | 


Bond Creditors Page 101 


A Father, in Conſideration of 26601. | 
paid him on his Son's Mar- 
rige, as the Wife's Portion, arti- 

cles to ſettle 6001. a Year on the | 


to be 


Marria ze, and it being after diſco- | 
vered that ſhe had only 1600 , the | 


Father was decreed to make a Set- 
tlement for the 16001. only in Pro- 


portion to what he was to have 

made for the 2600 J. and not to de- 

duct out of the 600 J. per Ann. 

' 10001. worth of Land, vis. 30 l. 
Ann. as was urged he ſhould ; 


| Gr them by the ſame Reaſon, if the | 


had nothing, it might have been 
urged, that only 2600 J. ſhould 


have been deducted out of the Set- 


tlement, and he be obliged to ſettle 
the reſt for nothing 186 
A Father makes a voluntary Settle- 
ent to Truſtees and their Heirs in 
Teu ſt, to receive the Profits, and 
to put them out for the Increaſe of 
the Fortunes of his Daughters 4. 
and B. and alſo executes a 
the ſame Truſtees, to pay them 
1000 J. at a certain Day, in Truſt 
for the ſaid Daughters, but kept 
both Deed and Bond by him till 
his Death, and received the Profits; 
and then by * taking Notice of 
the Bond, cies to 4. 
B. in Sat Non thereof, and the 
Surplus of his Perſonal Eſtate to his 
ſaid two Daughters, and his fou 
younger Children ; yet 4. and B 
electing to have the Benefit of the 
Settlement and Bond decreed for 
them, and an Account of the Pro- 


my 


fits from the Date of the Settle- | 


ment, and 1000/. with Intereſt 
from the Time it was payable by 
end 1 4 810 


F 


to 


4 a to « ſecond 80 wh | ER 
" mdirider in Tail on & Settlement © © 5 b < -— 18 
made on the Marriage of the wi * "£104 ou 


v7 r 
r 


Son, and in Conſideration of the 
. Wife's Portion, makes not the ſes 
- cond Son a Purchaſof.-. Page 22g 
A Father 1684, makes -a- voluntary IF | NN” 
Settlement on his eldeſt Son, 2 
his Heirs, without any Power f - i He 
* Revocation : 5 and after- made an» 3 
other Settlement of the ſame Lands 
to the ſecond Son for Life, with- . 
Remainder to his firſt ind ther „ 
Sons in Tail, and dies; the firſtt 
comes to the Heir of the eldeſft 
Son, and the other to the ſecond 
Son, who brought a Bill to ſet aſide 
the firſt; but pe# O, both Derds 
being voluntary, the Proviſion ſor 
à younger Son, is no ſuch Conſide- 
ration, as to induce the Court to ſer 
aide the firſt Deed © 235 
A e an made by a Perſon j 


d Sea, thou aper a. 
controuled by a Letter wrote 

® him afterwar to the Truſtees | 

Where a Settlemeitt ſhall be good and 


os 
take Effect, though not atcor 
the Intent of the Parties 


Serving a Subparna at 
the P 
that two Years 
A Miſke in the Title of an Order 
ty who ge 4 Recognnane 
to. 
Sig th Grdet of hearing 119 
4U Arey | 


1 8 Caſe any of them ſhould die be- 


3 or their Share to the Survivor or 


Children 528 


9 being retovered i in Suf- | 


r r 


> . 4 BLE a Th privcipa 1 


. Surety made liable in Equity, who 
by a Miſtake, was not bound by 
Lav n 


| Survivor. | 


| Deviſe of 1001, to A. and B. vis. 501. 
to A. and 501, to B. payable at fuch 
a Time, and if either die before 


the Time, then the 1000. to the 


Survivor; the whole 100 J. decreed 
to the Survivor, notwithſtanding 


the 2 Clauſe, which holds 
onl e both live to the won 
of 44 


4. deviles Portions to his four Chl 


* payable at their reſpective 
go Years or Marriage, and 


fore the Time of Payment, or 
fhould die without Iſſue, then his 


- Survivors of them; one of them 
died under Age, and without Iſſue, 5 
this, though a Limitation of a Per- 
ſonal Eſtate, is good, but liable to 
the Contingency of | Survivorſhip, 
till it comes to the laſt of the four 


Trial. 


folk by the Factors, againſt 
the London Cheeſemongers, they 
brought their Bill for a new Trial 
in an indifferent County, but the 
Bill diſmiſſed FE: 14.208 


1 


| Deviſe by Cefty 


þ 


arg ; 


A Leaſe made by Tenant for Life, 
_ purſuant to his Power, but for a 
Marriage Brokage, and ſo an un- 
lawful Conſideration; decreed after 
his Death to be ſet "afide, and to 
to be no Truſt for his Executors, as 
it was urged it ſhould, the Conki- 
deration being as none Page 165 
ue Truſt in Tail, 
ſufficient to bar the Intail 228 
The Truſt of a ſatisfy'd Term remo- 
ved againſt the 
' Favour of a Dowreſs 241 
Where the Truſt of a Term ſhall at- 
tend the Inheritance 252 


Truſtees in a Settlement, to ſupport 


| contingent Remainders, joining with 


the Tenant for Life in any Con- | 
veyance that will deſtroy ſuch Re- 


mainders, are guilty of a Breach of 


- ys and Equity will fet it aſide 
308 


Reſulting Truſt. 
Deviſe of Lands to his Couſin, A. and 


his Heirs in Truſt, to be fold for 


Payment of his Debts and Legacies, 
and makes A. _— 4 8 Sur- 

plus after Debts. and ies, no 
reſulting Truſt for the Heir, as it 
would have been on a like Caſe, on 
a Conveyance executed 1 

A Grant of the next Avoidanch of 2 

Church to one without his Privity, 
held a reſulting Truſt for the 


Grantor, no other Truſt being de- 
80 


clared _ 

Where Lands are deviſed to the Exe- 
cutors, to 8 ſold for ſeveral Pur- 
poſes, and the Surplus is ex 
deviſed to them, there can be no 

reſulting 


eir at Law, in 


Fr 


—— ARE: ie 2 . 


) . - ? 3 * . 4 „ „ 


An Executor, by the 


| Mortgage in Fee for 7001. paid by 4. 


. direds that his Eſtate ſhould be 
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reſulting Truſt, for the Benefit of | they can't be decreed to be a Truſt 


the Heir 5 
the Will, impowered to purchaſe 


Lands for the Heir, yet the Pur-|| | 


chaſe being in his own Name, and 


he dead inſolvent as to the other 
Aſſets, the Heir could not follow. 


the Land, to make it a Truſt for 


him, though the Executor had told | _ 


the Mother of the Purchaſe he was 


about to make, and had her Con- 


- ſent; and fo the Executor's Heirs 
went away with the Land for Want 
of expreſs Proof of the Application 
of the Truſt Money 168, 171 

A. purchaſes a At in his own, 
his Wife and Daughter's Names, 

and afterwards ſurrenders it for ſe- 
curing a Debt to 7. S. FJ. &. not 
intitled to any Part of the Lands, 
it being an Advancement for the 
Wife and Daughter, and the Hus- 
band and Wife taking one Moiety 
thereof by Intireties 1 


but half of the Money was B's, yet 


ting, B. was not admitted to read 
to the Proof of it, ſo as to create a 
Truſt for him, being againſt the 
Statute of Frauds _ 103 


for Want of a Declaration in Wri- | 


ſold after his Death, for ſeveral 
Purpoſes, and amongſt others, that 
200 l. ſhould be diſpoſed of, as he 
by a Note ſhould appoint, and dies 
inteſtate, having given no Dire- 
Citions; this 200 1] be a reſult- 


ing Truſt for the Heir at Law 5341 


A Truſtee purchaſes Lands out of the | 


Profits received out of the Truſt | 


Eſtate, and takes the Conveyance in 
his own Name, though ble, if 
he be unable to make other Satisfa- 
ction for the Profits ſo miſapply d, 


- for the Ceftuy que Truſt, no more 


Fee 94 ber t 1 
very Words of than if A. borrow Money of B. and 


therewith purchaſes Lands, theſe 
tis not a Truſt in Writing, and Re- 
ſulting Truſt it can't be, becauſe 
that would be to cuntradict the 
Deed by Parol Proof, directly a- 
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